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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
DISTRICT OF COLUMBIA 


SOLWAY METAL SALES, LTD., a corporation 
26 Ernest Avenue, Toronto, Ontario, 
Plaintiff 
v. 


THE BALTIMORE & OHIO RAILROAD COMPANY, 
a corporation, 


Civil Action 
No. 216 - 60 


Saw SS Sw 


Defendant 


[Filed Jan. 21, 1960] 
COMPLAINT FOR DAMAGES 


1. This action is brought under the Interstate Commerce het and 
the Judicial Code, 49 U.S.C. 20(11); 28 U.S.C. 1337. 

2. The plaintiff is a company incorporated under the laws of Onta- 
rio in the Dominion of Canada, with principal office at 26 Ernest Ave- 
nue, Toronto, Ontario. Plaintiff is an established dealer in the steel 
industry and conducts business in the United States as well as in Canada. 

3. The defendant is a common carrier by railroad and was incor- 
porated in Maryland. It conducts business and has lines of sae in 
the District of Columbia. 

4. In December 1955 the plaintiff owned approximately 50 tons of 
steel articles, consisting of 1389 thin sheets of steel with 57/ 1000- -inch 
thickness, 47-inch width, and 91-inch length. The sheets were of high 
quality especially adapted for vitreous enamelling, drawing quality, and 
use in the manufacture of major home appliances such as refrigerators, 
kitchen ranges, and water heaters. 

5. Plaintiff had purchased the sheets from the Diamond Manufac- 
turing Company, and the sheets were located at Diamond's plant : in 
Wyoming, Pennsylvania. 


6. Plaintiff'decided to have the sheets moved to Louisville, Ken- 
tucky, and instructed Diamond to load and pack them on a railroad car 
for shipment by railroad and to turn over the possession of the car thus 
loaded to the Lehigh Valley Railroad Company, an interstate common 
carrier by railroad serving Wyoming and maintaining with the defendant 
a joint through route between Wyoming and Louisville. 

7. On or about December 30, 1955, Diamond executed those instruc 
tions and turned over the loaded freight car, identified as P.R.R. No. 
358,744, to the possession and control of the Lehigh Valley Railroad 
Company, which inspected the loading and packing, approved it, and 
accepted the carload shipment, weighing approximately 100, 000 pounds, 
for transportation by its railroad. 

8. As the owner, shipper, and consignor of the goods thus loaded, 
plaintiff instructed Lehigh Valley to provide continuous transportation 
of the carload, without breaking bulk, from Wyoming to Louisville, 
under a contract of carriage embodied in a through bill of lading which 
Lehigh Valley executed for itself as originating carrier and principal, 
and also executed as agent for the defendant as delivering carrier at 
the destination. The destination point named in the bill of lading was 
a station in or close to Louisville known as Appliance Park. 

9. When the originating carrier received the shipment at Wyoming 
and accepted it for transportation, the goods were adequately and secu- 
rely wrapped, packed, loaded, and braced. 

10. Upon arrival at Louisville the goods were found to have been 
seriously injured while in transit as a result of water and of rough and 
negligent handling on the part of the carriers, so that the sheets were 
wet, rusty, broken, and unfit for their intended use, and were disposable 
only a scrap. 

11. An effort was made to recondition the goods, at the defendant's 
expense, but it was unsuccessful. Consequently the injury to the goods 
caused plaintiff to sustain the following damages: 


Loss of value of the sheets: 
Sale value if uninjured $10,045.60 


Less: value realized on 
sale as damaged goods -3,829.60 


$6,216.00 


. Cartage and loading into 
storage at Louisville $ 104.06 


. Storage at Louisville for the 
convenience of defendant, 
pending its consideration 
of plaintiff's claim $ 526.89 


D. Freight charges paid by the 
plaintiff $ 744.98 


Total of above items $7,591.93 

12. Plaintiff paid the railroad carriers’ charges for transporting 
the shipment from Wyoming to Louisville. Plaintiff has performed all 
acts necessary to entitle it to bring this action. The defendant denied 
plaintiff's formal claim by letter of January 21, 1958 (copy annexed). 
WHEREFORE the plaintiff respectfully prays the Court to enter judg- 
ment for the plaintiff in the amount of $7,591.93 with lawful interest 
and costs, and to grant such other relief as may be appropriate. 


SAMUEL W. EARNSHAW 


Room 983 
National Press Building 
Washington 4, D.C. 


ARMISTEAD B. ROOD | 
LANDIS, COHEN, RUBIN & 
SCHWARTZ 


1832 Jefferson Place 
Washington 6, D.C 


Attorneys for plaintiff 


Washington, D.C., January 20, 1960. 


THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM DEPARTMENT 
BALTIMORE 1, MD. 
January 21, 1958 
BURNS GOEBNER 
GENERAL FREIGHT CLAIM AGENT > 
Mr. B. J. Solway 
Solway Metal Sales, Ltd., 
26 Ernest Avenue, 
Toronto 9, Canada 
Dear Sir:- 

Further reference is made to your letters of December 9, 20 and 
30, 1957 and January 11, 1958, bearing on your claim, our number as 
above. 

As we advised you in our letter of October 17, 1957, we are not 
responsible for any changes in the condition of the steel after it was 
delivered to General Electric Company in January 1956. The fact you 
chose to have the steel held in public storage for your account rather 
than taking steps to determine your loss at time of its rejection is 
something for which we are not responsible. 

It is conceded that there is evidence of carrier responsibility for 
the injury that occurred during rail transportation. The proper measure 
of damages for that injury is the difference between the value of the 
steel in good condition and its value, at the time it was delivered, in its 
damaged condition. If evidence is not available (and you have furnished 
none) as to market value in the damaged condition at time of delivery, 
the next best measure of damages is the cost of reconditioning the ship- 
ment to its original condition. That cost has, as you know, been ad- 
vanced by this company. 

We do not think that the carriers are responsible for storage char- 
ges, or for any decline in market value resulting from keeping the ship- 
ment in storage. The shipment was placed in storage for your account, 


and it has remained continuously in your control. 

In the circumstances, the claim (except for the cost of recondition- 
ing, advanced by this company) is respectfully disallowed for account 
of the rail carriers. 

Yours truly, 
/s/ Burns Goebner 


[Filed February 16, 1960] 


ANSWER AND COUNTER-CLAIM 
First Defense 


The complaint fails to state a claim against defendant upon which 
relief can be granted. 

Second Defense 

Defendant answers the numbered paragraphs of the complaint as 
follows: 

1, 2, and 3. Defendant admits that this action is brought Sake the 
Interstate Commerce Act and the Judicial Code 49 U.S.C. 20 (11); 28 
U.S.C. 1337; that plaintiff is incorporated under the laws of Canada 
with principal office in Toronto, Ontario; that defendant is a railroad 
common carrier incorporated in Maryland and doing business in the 
District of Columbia. Defendant denies each and every other eigen 
contained in paragraphs 1, 2 and 3 of the complaint. 

4. Defendant admits that plaintiff shipped via the Lehigh valley 
Railroad and the Baltimore & Ohio Railroad, a shipment described on 
the bill of lading, issued at Wyoming, Pennsylvania by the Lehigh Valley 
Railroad, dated December 30, 1955, as: 

"11 Bundles Steel Sheets 


Bit. Enam. 49" x 91" 
(1389 Sheets) 100456 lbs." 


Defendant states that the shipment was consigned to the General’ 
Electric Company in Louisville, Kentucky. Defendant denies each and 


every other allegation contained in paragraph 4 of the complaint. 

5. Defendant admits that plaintiff had purchased said sheets from 
the Diamond Manufacturing Company and the sheets were located in the 
latter's plant in Wyoming, Pennsylvania. 

6. Defendant alleges that it is without knowledge or information 
sufficient to form a belief as to the truth of the allegations contained in 
paragraph 6 of the complaint. 

7. Defendant admits that on or about December 30, 1955, said 
Diamond Manufacturing Company delivered a loaded open gondola car to 
the Lehigh Valley Railroad Company, which accepted the carload for 
shipment. Defendant denies that said Lehigh Valley Railroad Company 
inspected and approved the loading and packing of said car. Defendant 
denies that said shipment weighed approximately 100,000 pounds but 
states that said shipment actually weighed 96,720 pounds. Defendant 
denies each and every other allegation contained in paragraph 7 of the 
complaint. 

8. Defendant neither admits nor denies the allegations contained 
in paragraph 8 of the complaint concerning the bill of lading, but states 
that said bill of lading speaks for itself. 


9. Defendant denies that when the originating carrier received 


said shipment at Wyoming and accepted it for transportation, the goods 
were properly loaded and prepared for shipment. Defendant denies 
each and every other allegation contained in paragraph 9 of the com- 
plaint. 

10. Defendant denies that upon arrival at Louisville, the goods had 
been seriously injured while in transit as a result of anything for which 
any carrier handling the shipment was responsible. Defendant states 
that upon arrival at the consignee's plant at Louisville, the shipment 
was refused by said consignee because the steel was of "commercial" 
quality rather than the "drawing" quality steel ordered by consignee 
from plaintiff. Defendant denies each and every other allegation con- 
tained in paragraph 10 of the complaint. 


11. Defendant states that it had the goods reconditioned for plain- 
tiff's account and the cost of said reconditioning amounted to Two 
Thousand One Hundred and Twenty-Six Dollars and Forty-Eight Cents 
($2,126.48). Defendant states that after reconditioning said goods were 
in excellent and serviceable condition. Defendant admits that freight 
charges in the amount of Seven Hundred and Forty- Four Dollars and 
Ninety-Eight Cents ($744.98) on said shipment were paid by or in behalf 
of plaintiff. Defendant denies each and every other allegation contained 
in paragraph 11 of the complaint. 

12. Defendant admits that the charges for transporting the ship- 
ment from Wyoming to Louisville were paid by or in behalf of plaintiff. 
Defendant denies each and every other allegation contained in paragraph 
12 of the complaint. 

Third Defense 

Defendant states that any damages allegedly sustained by plaintit, 

as set forth in the complaint, were caused in whole or in part, or were 


contributed to, by the negligence of plaintiff or its agents, servants or 
employees. 


Fourth Defense 

Defendant denies that plaintiff gave defendant notice of its claim as 
required by the bill of lading. 

COUNTER-CLAIM 

1. In March, 1957, defendant, for the account of plaintiff, had a 
certain shipment of steel sheets belonging to plaintiff reconditioned in 
Louisville, Kentucky, by the Louisville Metal Treating Service, Inc. 

2. The cost of said reconditioning was Two Thousand One Hundred 
and Twenty-Six Dollars and Forty-Eight Cents ($2,126.48). 

3. Although many times requested to do so by defendant, plaintiff 
has failed to pay defendant the sum of Two Thousand One Hundred and 
Twenty-Six Dollars and Forty-Eight Cents ($2,126.48) due for said re- 
conditioning. 

WHEREFORE, defendant demands judgment against plait in the 

| 
| 


sum of Two Thousand One Hundred and Twenty-Six Dollars and Forty- 
Eight Cents ($2,126.48) besides interest from March, 1957, and the 
costs of this suit. 

Steptoe & Johnson 


[Filed January 24, 1963] 
PRE-TRIAL ORDER 


Action for damages for breach of contract, namely, bill of lading 
for shipment of steel. 
UNDISPUTED FACTS: 

P. Solway Metal Sales, Ltd., a corporation, as shipper, shipped on 
the Lehigh Valley Railroad Co., "eleven bundles plain enamelling steel, 
commercial quality" from the Diamond Manufacturing Co. at Wyoming, 
Penna., to the General Electric Co. plant at Appliance Park, outside 
Louisville, Ky., as consignee. 

Said goods were shipped on the Lehigh Valley Railroad in through 
carriage and then on the route of D, B & O RR Co., a corporation. 

Said through shipment was subject to the terms and conditions 
set forth in section 1 of the U.S. Uniform Bill of Lading and applicable 
tariffs and freight classifications. 

Diamond Manufacturing Company loaded the goods into a railroad 
car which was an open gondola car, Pennsylvania RR Car PRR No. 358, 
774, a steel gondola with tight, flat bottom, wood floor, inside length 46 
feet, inside width 9 feet 7 inches, inside height 3 feet 9 inches. The 
loading was performed on or about December 31, 1955, when the loaded 
car was turned over to Lehigh Valley. From then until the car was 
placed on General Electric's siding at Appliance Park, Kentucky, the 
car and its contents were in the possession and control of Lehigh Valley 
or the D, including its agents. 

D, B & O, delivered the loaded car to General Electric at Appliance 
Park, Kentucky on or about January 12, 1956. When the goods were un- 
loaded they were found by General Electric to be rusty and wet. 


General Electric had ordered steel of "drawing quality". ‘The steel 
which was shipped was of "commercial quality." 

The goods were rejected by General Electric. 

On P's instructions on or about February 14, 1956, General Elec- 
tric sent the goods for storage at the Graco Steel Warehouse in Louis- 
ville, Kentucky, for P's account. | 

P paid the freight charges of D, B & O, and Lehigh Valley in the 
amount of $723.28, plus a tax of $21.70, or a total of $744.98. 

In March 1957, the goods not being readily salable in their then 
condition, D, B & O, paid for pickling and oiling of the steel at Louis- 
ville, Kentucky, at a cost of $2,126.48. | 

The parties agree that said sum was a fair and reasonable price 
for the pickling and oiling, but P does not agree that the oiling was 
advisable or necessary. | 

The goods were finally sold in October 1957 by P to Sterling Steel 
Products Company for the sum of $3,829.60. 

P incurred costs for carting and loading into storage at Louisville 
of $104.06, storage at Louisville of $526.89 and freight charges to Louis- 
ville of $744.98. After deduction of these costs, the net amount realized 
by P from the sale of the steel was $2,458.67. 


(D's stipulation to the contents of this paragraph is made subject to his 
being furnished copies of the documents in support of the expenses paid 
by the P.) 

Plaintiff asserts that under its contract with D* the standard terms 
of the through Bill of Lading, D, B & O, is liable for any breach of legal 
obligation under the contract; whether the breach was made by D or by 
Lehigh Valley, and that the breach complained of was made by one or 
the other. | 


<a : 

P contends that the contract with D was as set forth in P's PT No. 1, 
plus the front of 16-A, plus the terms and conditions of US ator 
Bill of Lading and applic. tariffs. 
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Plaintiff asserts that Diamond Manufacturing Co., from whom P. 
Solway, had bought the goods, loaded the steel into a railroad car which 
was furnished by Lehigh Valley for that purpose; that the open gondola 
car was of the sort commonly used in the trade practices for this type 
of shipment; that Diamond loaded the car in accordance with accepted 
trade practice, and the loading was performed carefully and competent- 
ly. 

Plaintiff asserts further that Lehigh Valley accepted the loading; 
that the loading was visible, and Lehigh Valley made no objection as to 
its adequacy. 

Plaintiff asserts that when the goods were unloaded at Appliance 
Park, Kentucky, they were found by General Electric to be rusty and wet 
and therefore not acceptable; that a claim for damage was filed with D, 
B & O, by General Electric. 

Plaintiff asserts that General Electric, having rejected the goods 
arrival for being wet and rusty, also determined that the goods did not 


meet the "drawing quality” specification of the goods ordered by it, and 
that the shipment would not have been acceptable even if it had arrived 
in good condition. 


Plaintiff concedes that the measure of its damages caused by D, 

B & O, or Lehigh Valley should be based on the financial value of the 
actual sheets of steel shipped, considered as prime commercial quality, 
in good condition at the time of arrival. 

Plaintiff asserts that despite the prompt filing of its claim for 
jamage to goods in transit and repeated demands by P on D for action 
yn its claim, the goods remained in storage at Louisville, Kentucky 
intil March of 1957, at which time the pickling and oiling was done at 


>'s expense in an effort to recondition the steel so that it would be 


salable. 
* *e OK 


January 29, 1963 


Miss Elizabeth Bunten 
Assistant Pre-Trial Examiner 
Washington, D.C. 


Re: Solway Metal Sales, Ltd. v. Baltimore & Ohio Railroad 
Company, Civil Action No. 216-60 


Dear Miss Bunten: 


Mr. Rood has consented to the amendment of the pretrial order 
and the pleadings to include the following defense: 


"Defendant asserts that this action was barred | 
by the contract limitation of two years and one day 
(based on the Interstate Commerce Act) as to any 
damage occurring after delivery of the shipment by | 
defendant to the plaintiff's consignee on January 12, 
1956." 


Very truly yours, 
Laidler B. Mackall 


[Filed March 9, 1960] 
Answers 5 and 6 of Plaintiff's Answers 
__to Defendant's Interrogatories __ 

5. The packaging of the shipment was entirely under the control of 
DIAMOND and Deponent believes that it was packaged shortly before 
loading by employees of DIAMOND. The sheets were assembled into 
bundles as set forth above and were strapped with steel strapping ac- 
cording to industry practice. The bundles were placed on skids and 
were carefully covered with waterproof paper, the whole assembly being 
blocked by 2 x4 or 2 x 6 boards according to industry practice. 

6. On February 14th, 1956 DIAMOND reported to Deponent by let- 


ter, saying: 


"At your direction we loaded this steel in the eondela 
in the same manner that we receive steel from the 
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mills. The weight of these bundles approximately 5 
tons, holds them firmly to the bottom of the car, and 
of course we further brace the bundles with two by 
fours and two by sixes, and cover the entire shipment 
with water-proof paper." 


[Filed February 24, 1964] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This matter came before the Court for hearing on June 19, 20 and 
21, 1963. After evidence was submitted, the Court requested counsel 
for the respective parties to submit proposed findings of fact and con- 
clusions of law. Thereafter, at the request of counsel, the Court 
granted several extensions of time and finally plaintiff's proposed find- 
ings were submitted on November 27, 1963, and defendant's proposed 
findings were submitted on December 18, 1963. Rebuttal briefs and 
other matters were finally submitted by the parties as of January 23, 
1964. 

The Plaintiff, Solway, seeks damages for breach of contract, alleg- 
ing that the defendant Railroad breached the bill of lading, and the steel 
sheets shipped from Wyoming, Pennsylvania, to Louisville, Kentucky, 
were received in a damaged condition. 

Defendant denies its liability and further filed a counterclaim seek- 
ing reimbursement for its expenditure in having the steel plates recon- 
ditioned. 

The Court has reviewed the evidence, the proposed findings and 
other memorandum submitted by counsel, and now makes the following 
findings of fact and conclusions of law. 

Findings of Fact 

1. The plaintiff, Solway Metal Sales, Ltd., isa Canadian firm, 
located in Toronto, and operating primarily in the trade as a metal broker 

2. The subject matter of the action is the sale of commercial sheet 
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steel by Solway to the Range and Water Heater Division of General Elec- 
tric at Louisville, Kentucky. The Steel was in storage at the Diamond 
Manufacturing Company at Wyoming, Pennsylvania, and was part ofa 
larger shipment of steel originally purchased by Diamond for the use of 
the Laundry Division of General Electric. Subsequent to that purchase 
of the steel, Diamond was advised by General Electric that they no 
longer had need for the particular type of steel, and General Electric 
directed Diamond to sell the steel on the market under a protective 
order, in that any loss sustained by Diamond would be relmiamaee by 
General Electric. 

3. Late in 1955 the steel sheets were sold to Solway by Diamond, 
and Diamond was informed that Solway would advise as to shipping 
instructions. 

4. On December 21, 1955, General Electric ordered one carload 
of steel sheets, drawing quality, from Solway. The purchase order 
specified 100,000 pounds vit. enam., Drawing Quality (U.S. sar with 
the notation "Ship: as soon as possible, fastest way." 

5. Solway then instructed Diamond, by letter, on December 27, 
1955 to "load one carload of about 50 tons of Enameling Sheets .057 x 
49" in Open Gondola car, and arrange to cover it with waterproof paper." 

6. The bill of lading issued by plaintiff for this shipment was mar- 
ked "Shipper's load and count." 

7. The loading was done by Diamond on December 31, 1955. The 
crane operator testified in detail as to how the gondola was loaded. 
Chains were wrapped around the bundles of steel plate and 4x4'5 were 
used to separate the bundles. The supervisor of the loading operation 
testified that the bundles were wrapped in waterproof paper. 

8. The steel sheets were in good condition when loaded. _ 

9. The shipment remained under the control of the shipper until 
the loading was completed. 

10. The car was shipped on a through bill of lading by the Lehigh 
Valley Railroad to Buffalo and then to Louisville by the Baltimore and 
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Ohio Railroad, and remained in the carriers’ control until delivered 
to General Electric at Louisville, Kentucky, on January 12, 1956. 

11. The purchaser inspected the goods on January 12, 1956, and 
found them to be in an unsatisfactory condition in that the steel was wet 
and rusting. 

12. General'Electric informed Solway of the condition of the ship- 
ment, and that, at the plaintiff's suggestion, they were taking measures 
to minimize the damage. 

13. The purchaser subsequently determined that the goods were 
"commercial quality,’ a lower grade of steel than the "drawing quality” 
which had been specified in the order to Solway, and rejected the ship- 
ment. 

14. The steel was then transferred to the Greco Warehouse in 
Louisville for storage. 

15. In March of 1957, the defendant subjected the steel to a process 
known as "pickeling and oiling" to remove the rust and further preserve 
the steel. Defendant paid $2,126.48 for the pickeling and oiling, which 
was considered a fair and reasonable price. 

16. Solway sold the steel in October, 1957, for $3,829.60, a loss in 
price as well as an unaccounted loss in quantity of 4,600 pounds from 
the amount originally shipped by Diamond. 

Conclusions of Law 

1. Plaintiff's agent loaded the shipment and the bill of lading bore 
the notation "Shipper's load and count", and hence plaintiff, as shipper, 
assumed the risk of improper loading and defendant is not liable for any 
damage from improper loading. 

2. The steel plates rusted in transit as a result of plaintiff's fail- 
ure to properly prepare the goods for shipment in an open gondola car. 
This damage to'the goods is within the exceptions from liability on the 
part of the carrier as set forth in Section 1 of the Bill of Lading. 

3. The defendant railroad is not liable for the damage due to the 
negligence of the plaintiff which resulted in the rust or the consequence 
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of the conditional acceptance by General Electric. 

4. The defendant is not liable for the damage suffered by the plain- 
tiff when the purchaser refused to accept the goods for the reason that 
the steel was not of the quality ordered. 

5. The defendant has failed to establish that the pickeling and oil- 
ing were done with the consent of the plaintiff, and therefore the defend- 
ant is not entitled to recover on the counterclaim. 

Accordingly, judgment will be entered for defendant on plaintitt's 
claim and for plaintiff on defendant's counterclaim. 

Counsel will prepare an appropriate order. 

/S/ Leonard P. Walsh, Judge 


[Filed March 3, 1964] 


ORDER 


Upon consideration of the evidence and exhibits at the hearing of 
this cause before the Court, the proposed findings of fact and conclu- 
sions of law, briefs, rebuttal briefs and other matters submitted by 
counsel for the respective parties, it is this 2nd day of March, 1964; 

ORDERED, that judgment be, and it hereby is, entered for defen- 
dant on plaintiff's claim against defendant; and : 

IT IS FURTHER ORDERED, that judgment be, and it hereby is, 
entered for plaintiff on defendant's counterclaim against plaintiff. 


Leonard P. Walsh 
United States District Judge 


[Filed March 30, 1964] 


NOTICE OF APPEAL 
Notice is hereby given that the plaintiff appeals to the United States 
Court of Appeals for the District of Columbia Circuit from the judgment 
entered by the District Court on March 2, A.D. 1964, less than thirty 
days ago. 
This appeal is taken pursuant to Rule 73 of the Federal Rules of 
Civil Procedure. 


Armistead B. Rood 
Samuel W. Earnshaw 


Attorneys for plaintiff 


—— 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
June 19, 1963 


CHARLES FLACK 
Direct Examination 
* * 
BY MR, ROOD: 

Q. Will you state your name, please? A, Charles Flack, F-l-a-c- k, 

Q, State your residence and your title in the Company? A, My resi- 
dence is 243 West Eighth Street, Wyoming, Pennsylvania, | 

Q. Your occupation? A. Iam President of Diamond Manufacturing 
Company, | 

* * | * 

Q. Will you tell us how your Company happened to have those sheets 
on hand there for sale? A, We are manufacturers of perforated metal, 
We make the inside of the General Electric laundry baskets. 

Q. Do you manufacture the metal or do you fabricate it? A. We 
fabricate, 

Q. You perforate it? A. We perforate it, right. 

* * * 

THE WITNESS: To go on with my story. We purchased 845,000 
pounds of steel to be used in the manufacture of laundry baskets for Gen- 
eral Electric, and this steel was to a certain particular specification, 
After we had purchased this large quality of steel, General Electric 
changed their specification, They gave us a protected order on this 
amount of raw material and asked us to dispose of the ie if we 
could, 

If not, they would at a later date, buy the material from us,) | So we ad- 
vertised and disposed of the material which Solway Metals Gide 100,000 
pounds of this metal, 

* * * 
Q. This first shipment that you shipped out for Solway, now where did 


those sheets go? 
* 
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THE WITNESS: We had a shipment that was sent to three different 
8 companies. General Steel Warehouses, Limited, Canadian Westinghouse 

Company, and Guelth [Guelph] Stove Company, 

THE COURT: When was that? 

THE WITNESS: That was in October and November of 1955, 

THE COURT: 1955? 

THE WITNESS: That is right. 

BY MR. ROOD: ' 

Q. What was the name of the Company at Duhth? [at Gullph]? A. A 
Guelth [Guelph] Stove Company. 

Q. Was there any trouble about those shipments? A, No sir. 

MR. MACKALL: Your Honor, I object to this as being immaterial, 
We are talking about another issue in this case. 

THE COURT: All right. The Court agrees with you. We are not con- 
cerned. 


MR. ROOD: The relevancy, Your Honor, would be that this was all of 
the same lot. 


THE COURT: I am not concerned. We are not going to try the other 
three shipments to find out that, whether there was anything wrong with 
those. I don't even know what they were sold at, whether it was prime or 
drawing, or what it was. 

MR, ROOD: Very well, thank you, 

* * * 

12 THE COURT: No, because the Court has already understood you to 
say, or Mr. Flack to say, that in 1955 Diamond had a contract with G.E, for 
the purchase of steel and that they gave them a protective order for all of 
the steel that they had on hand but told Diamond to go ahead and try to sell 
it to somebody else, is that correct? 

THE WITNESS: That is correct. 

MR, ROOD: That is correct. 

THE COURT: Now, you then sold two shipments to Canada, and you 
sold it to Solway and Solway told you in turn to ship it somewhere to 
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Canada. Then the third shipment goes to G.E., the very firm that gave you 
the protective order?, 

THE WITNESS: That is right. 

MR. ROOD: The relevancy would be that the goods -- 

THE COURT: In other words, all of it could have gone to G.E, under 
the protective order to Diamond, couldn't it? 

MR, ROOD: If acceptable. 

THE COURT: No, no, G.E. according to this witness hes already 
given them a protective order on the steel, is that correct? | 

THE WITNESS: Yes, they gave us a protective order. 

THE COURT: On the very steel you are talking about? 

MR. ROOD: Would this apply even if the steel were not in Paove con- 
dition? 

THE WITNESS: Yes. 

THE COURT: Yes. 

STEPHEN JOSEPH LOFTUS 
* 
Direct Examination 
BY MR, ROOD: 

Q. Mr. Loftus, will you state your name and your residence? A, 
Stephen Joseph Loftus, 62 East Ford Street, Wyoming PORChel Luzerne 
County, Pennsylvania, 

Q. And what do you do? A, Iam the assistant to the Fork Lift Opera- 
tor which we know as the brake man, 

Q. Where? A, At the Diamond Manufacturing ere, of West 
Wyoming Borough, Luzerne County, Pennsylvania, 

Q. And how long have you worked for the Diamond Company? A, 
Nineteen years, 


Q. Did you have the same job in the latter part of 19852 A. Yes, sir, 
I did. 


Q. Do you remember loading a shipment late in December 1955 of 
steel plates into a railroad car on an order for Solway Metal Company? 
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A, Ido. Iremember because it was outstanding because all of our ship- 
ments are of perforated metal. This had been plain sheets and that is 
something we hardly ever do, is to ship plain sheets out in a car. 

Q. These sheets were not perforated? A, That is correct, sir. 

Q. Do you remember what kind of acar it was? A. I can say it was 
an open car, an open car, 

Q. Anopen railroad car? A, Yes, sir. 

Q. Now when you loaded that car, tell us what happened? First of 
all, where was the car? A. The car was on the siding of the Diamond 
Manufacturing Company which the difference -- there is a walk or Iam of 
the understanding that belonged to the Lehigh Valley Railroad. 

Q. How far is the Lehigh Valley station from your plant? A. Well, 
the station from our plant may average approximately 150 feet. The rail- 
road is approximately 15 feet right from the door. 

Q. And was this track, the Lehigh Valley freight siding at Wyoming 
Station? A. At West Wyoming Station, yes sir. 


Q. All right, so there was the car and you were going to load it. Now 
tell us what the whole process is of preparing and loading the car? A, 
Well, our process of loading a car for which I have said this is the first 
plain steel car, but our perforated metal cars that we load, we must go 
into the car and clean all the dust that may be in that car, which may be 
papers, blocks of wood, strapping -- metal strapping, and then we have 
to scrape the car out with our shovel, 


And after that procedure is over we go and get this metal strapping 
which is on a eerd [core] and we lay two strips for the whole length of the 
car that will be to the end of the car and over the car. We take the 
measurements of ‘our bundles that we are placing, and then we put our 
first bundle of steel -- bring our first bundle of steel and place that 
bundle of steel, which to be sure the bundle had to be more narrow than 
the width of the car -- to let it be divided in the car. 

If there should be 8 inches of room or should there be [a] foot room 
on each side, that foot room or 8 inches will be on that side and a foot 
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room or 8 inches to the other side. And that is how the first bundle is 
laid, And that is our line to come down through the car. When that first 
bundle is set, I place two [four] by four blocks the height of our bundles 
which cannot be any higher than the bundle is and the purpose of that is, 
when the next bundle is coming in Ihave to push or lean towards it as lam 
instructing the fork lift operator, the hydraulic lift operator to come down 
with the next bundle and start to rub the next block binding with them 
blocks, And the purpose of that block is: we operate with chains, we have 
to have that 4 inch space to pull our chain down through and out from 
underneath the car which are 4 inch blocks underneath that bundle, The 
same process goes for number three, Place another block on one corner, 
and another block on to the other corner, coming down with the next 
bundle, putting it down, pushing it toward that bundle so it will be firm. 

And make our uncouple, pull the chain out and go for our third bundle 
and continue until the car is completed of placing all the bundles, 

When the car is completed, the placing of our bundles, we have what 
we call a water-proof carpeting which is a two-ply paper with tar in be- 
tween, Waterproofed reinforced with strings and they are placed on to 
the bundles and the edges are forced underneath the edge of the bundle 
and the same process of the next strip of paper is forced underneath that 
end of the bundle, and the middle strips are brought in as when: my opera- 
tor and I are doing this here bundling at the time, 

These strapping, the middle strapping which we had that measured off 
for, our second strap that goes over the first strap that this one band is 
catching this other strap, holding that firm to the strap underneath which 
gives our overlapping, 

We have a band to which we call a binder and we pull that i in tightly, 
pulling it down firmly and we crimp a signeto which would be as a clamp, 
From number one strip -- we begin for this next strapping and pull that 
down with the binder and crimp our crimps on to that which pulls the 
metal and the paper right down flat with it, That is when our work is com- 
pleted, 
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We go to the Foreman and we tell him the car is loaded for which 
there would be the carpenter comes in and should there be any room on 
either end for which he would have to make a block, which would be one 
er [more] four by four or two four by fours -- just to reinforce it from the 
front end of the car or back end of the car. One in the front and one in the 


back to feree [reinforce] that spacing in there which may be a foot or two 


or even if there is three feet or a foot on either end. From there, that is 
where we are left out, We don't even put that ineh [four-inch] in but if we 
are told to help, because our carpenter is there, because we would not be 
permitted to do it with our organization because the carpenter receives 
more money than our classification and we can help him but we can't do 
his work. He would have to engineer the job. 

Q. Well now you have told us about several different processes. I 
show you a picture and ask you if the car looked like that? 

THE COURT: You will identify this as Plaintiff's 2 for identification? 

THE DEPUTY CLERK: Plaintiff's 2 for identification. 

* * * 

THE WITNESS: This is our method of loading there and the lift -- 

BY MR. ROOD: 

Q. First of all, is that the kind of railroad car you are talking about? 
A, It is that kind of acar, Perhaps the other car might be a little higher. 
It is an open car, It is this same line. 

Q. Is this what they call a gondola car? A, A gondola would have, I 
believe, an open bottom which is to release whatever they have inside of it. 
This was a flat wooden bottom. 

Q. A flat wooden bottom, Never mind the name, 

Now does this picture show how this shipment was loaded for Solway? 
A. Yes, as I said I would be on the inside. 

Q. You would be in the car? A, That is right. 

Q. Who was operating the truck? A. Donald Haistip-[Hislop] was 
operating the hydraulic lift that day. 

Q. You work with him? A. For eight years on that job. 
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Q. All right, after the car is cleaned, each bundle is brought out with 
this kind of a crane. | Is this what they call a fork lift truck? A The forks 
are off in-a-beams place [and a boom is placed.] It is the ee as a hy- 
draulic lift, yes sir. 

Q. All right. And in this picture what is the article that is being 
loaded in there? A. The article being loaded in there, I would say that 
would be perforated metal because the way that is coming in that bundle -- 
the article is longer than the width of the car which cannot be laid cross- 
wise. 

Q. Yes. 

MR, ROOD: Your Honor, I do not think this is a photograph of the 
exact shipment, We say this is a photograph of the exact process, 

THE COURT: But not the exact process because this car is being 
shown length-wise, doesn't it, Mr. Loftus? 

THE WITNESS: Yes, sir. 


* * \ * 
MR, ROOD: I have worked out:a little demonstration with this witness 
of exactly this process. I am going to ask you to imagine that this box I 
hold in my hand is the car and I am putting it in front of you. | 
BY MR, ROOD: | 
Q. Now have you got the car cleaned? A. Yes, the car is cleaned, 
sir. 
Q. What did you do next? A, This is the length of the csr. 
MR. MACKALL: This isn't in any way a suggestion, Mr. Rood, that 
any of this has been scaled, is it? 
MR, ROOD: This is not scaled. 
THE COURT: All right. 
BY MR. ROOD: 
Q. Now this is a blue ribbon you have in your hand I see, A, And 
bending it that way. 
Q. Isee, You laid this down, This represents the steel band? A, 
The steel strapping band, | 
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Q. Steel strapping? A. Yes, sir, that is right. 

Q. You put that down in the car first lengthwise? A, Two of them, 

Q. What happens next? A, There is the fork lift that comes in. 

@. The fork lift comes in? A. That is right. Now this funnel [bun- 
dle] will fit the length-wise so we are not going to put it the length of the 
car. We are going to put it as [across] the width of the car. Now this 
pundte [brickle] [buckle] you see on here, which is your turn buckle on your 
bundle. You can turn that any angle and make a complete turn and just 
keep turning. There is a bueket [brickle] there. 

Q. Yes? A. Now this would be him coming in, which you can see 
this first part here. He will be coming in here, When I see where the 
bueket [brindle] is being placed I say, Now come right in, down -- he will 
be coming down -- down until I get him to this point here -- down. 


Now I would have to have about two blocks about twelve inches high if 
this metal would be twelve inches high, of course sir, 
Q. Let us pretend these are the blocks? A. That is right, sir. I 


take this block and I place it right in here. Now that has to be even with 
here. This is just a little too high. And then the same thing goes in here. 
I will mark the car ready -- I will mark the car here when the fork lift is 
coming in again, I mark the car so he can turn himself and just come in. 

THE COURT: Wait a minute, will you, Mr. Loftus? You are getting 
ahead of me. 

THE WITNESS: Yes, sir, Your Honor. 

THE COURT: You already have one bundle in that car? 

THE WITNESS: Yes, sir, Your Honor. 

THE COURT: That is sideways? 

THE WITNESS: That is sideways with the length of the car. 

THE COURT: Now you have two blocks at the open end? 

THE WITNESS: That is where this next bundle is, Your Honor, yes. 

THE COURT: Do you have any block against the end of the car? 

THE WITNESS: The end of the car? This end will not have a block 
here. I will try to get that as close here as TI can. 
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THE COURT: All right. Now, how do you get the chain? aT do you 
get the chain off of that block? 

THE WITNESS: That is the reason for those two blocks, Your Honor. 

THE COURT: How do you get it around to the end of the car? 

THE WITNESS: You see, Your Honor, the chain is strapped around 
the first and second block, Your chain is wrapped in there. 

THE COURT: Yes. 


THE WITNESS: Now, we have this one plaee -- [placed]. 
THE COURT: No, you haven't because you haven't got your ae out 


yet. 

THE WITNESS: That will be the chain cyt, All right, the chain is un- 
buckled, You see right in here? 

THE COURT: Yes. 

THE WITNESS: That is where the hook is. 

THE COURT: Yes, 

THE WITNESS: You take that, which we will have that room in there. 
All right, That comes right in there and we will have that chain. We will 
have that little place there. That is going to be the work that I say is com- 
ing in for the carpenter later on. 

THE COURT: But you didn't mention that, in other words, when you 
placed that you placed it away from the end of the car? 

THE WITNESS: Room enough for the hook to come through, | I have to 
have four inches. 

THE COURT: That clarifies it. In other words, there is roqm be- 
tween what you have put in the car and the car? 

THE WITNESS: That is right, Your Honor. So, as I said, you come in 
with this next lift as I have this edge marked. 

MR. ROOD: Let me interrupt. 

BY MR, ROOD: 

Q. What do these green bars represent? A, That is what we calla 
four by four block of wood which the exd may be tapered down to about two 
inches. The edge may be tapered off. They come from the mill that way. 
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Q. They come from the mill that way? A, That is right. They come 
from the mill that way, with the bands around it. That is a mill packing 
right there. 

You see he is coming in with the next end and as I see he is in there 
pearing up I can stop him because I can see he is right here because we 
are dividing our load, We are not putting it against this side of the car or 
against this side of the car. 

THE COURT: And not against the end of the car? 

THE WITNESS: This would be the side of the car, Your Honor. 

THE COURT: Yes, and I say not against the end of the car either? 

THE WITNESS: No, Your Honor. Now this is coming down. Iam 
putting my weight and forcing that down in there and squeezing that down 
in there and that is our next step. 

Now this four by four is in here, and this four by four is in here, 
which is tied in here. Now this is where our chain comes again, That is 
the purpose of the hook for the chain, You will notice that chain and the 
hook come through at least a four inch opening. 

THE COURT: Yes. 

THE WITNESS: It needs that much of an opening to pull it through. 
When I unbuckle it, unbuckle the chain, I start it down in there so it 
wouldn't crumble in there because the chain would already ball up. I pull 
that chain out with the same operation on this chain and pull this chain out, 
Then the chains are added again on to the boom and we go for our next 
bundle of metal. 

Here is your four by four, Here is your four by four. We cross-mark 
it so that the operator outside -- I give him that mark to make sure that 


when that is turned he is just coming in on his mark there so when he 
comes in there -- this is coming in and I see he is at the dividing point of 
this load for which I put my weight to begin the block, pushing him down in 
there and we have our next step. 
THE COURT: All right. 
BY MR. ROOD: 
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Q. Do you put each bundle of sheets as nearly as you can in the 
middle or do you put them up against the side of the car? A. We divide 
it up between the car. We take our spaces. That is the reason why this 
first is more perfect because when you take that to make sure you get 
your distance of eight inches here, or a foot here, and this is our guide, 
* * [ok 
MR. ROOD: The records show that these bundles took up 91 inches 
across the car and the car was 115 inches wide, which was 24 inches wider 
than the space taken by the bundles, | 
BY MR, ROOD: 
Q. Now how would that extra 24 inches be divided? A, It would be 
divided by one foot on this side of the car and one foot on this side of the 
car, 


Q. Go on with your story. A, All right. Say this is the complete car. 
Q. You have three bundles in there, complete rows? A. Yes. 
Q, By the way, how many bundles were there in there? A, There 


were ten bundles and this one bundle that came in, there was a few other 
sheets that had to be added on to it, I don't know -- I could not tell you 
directly. I could not tell you whether it would be about four inches --I 
don't know the number of sheets, I could not tell you directly. Now that 
has been put on here but this has been put on in our warehouse, in our 
mill, what we call where we store our metal, and that part there would 
have no block until it was laid on top of here in the middle, in your first 
loading. 

All right, Say that would be the extra sheet, as you see there would 
still be only the ten bundles that were in the car, This bundle here was 
strapped on to underneath with these blocks also, This is your bundle 
here, That is your extra sheet, 

Q. So you will combine one of the bundles with the surplus. | A. That 
is right. 

Q. You had no blocking under it? A, Only this one here had pecs 
under it, This was put on with foree [forks]. 
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Q. Allright? A, We would not have to put chains under it and that 
is why we had to use foree [forks] when we come in here and put on the 
pundle, We get the tip on it and the operator lifts up his fork and this is 
held down as he is pulling his forks out and this will fall right down even 
with that bundle. This is strapped on to that bundle. Now, as I said, our 
load is completed _- we are completely loaded. This is where we come 


in with the six foot waterproof cover as the paper is double-paper with tar 
and string to reinforce it. 
Q. All right, we have got some paper. Continue with this reenact- 


ment, A. Now this paper -- there is a tool still in the car now. Now this 
paper is taken and placed in here down to the bottom of the car. This 
paper here, this part here, as this whole strip is put in -- this is left open 
and for that time there and this is put here and comes in here. Now that 
is the binding material which is a metal strap that comes down over and 
is put in what we call a signeto and a crimping clamp. This is pulled in 
tight with a banding machine. We are still overlapping here and we are 
supposed to catch the edge of this one, 

Q. Now how wide is this paper? A, Six feet wide. That is taken and 
crimped under, This is taken all the way down along the car. 

Q. Onthe sides? A. Yes, sir, put right underneath that first block. 

Q. Now what does the carpenter do? A. He comes in and measures 
nis cross block and is right to here. We will have this here edge blocked 
up here. We will say this is four inches, 

Q. That is at the one end of the car? A. Now if there is a foot here 
or eight inches or two foot left there he would have to get his block up 
here, a block up here against here -- I don't have the space in here -- we 
will put this in this way, say for instance, this is a block in here, 

Put one up here at the top here and one right down at the bottom -- as 
he has it reinforced here and reinforced here and that is all even with the 
top of this. That same thing goes right across the car and right across 
here. 

Q. All right. Now I call your attention to the blackboard which is our 


29 | 
/ 


blackboard. Up at the top Ihave drawn acar. Down here, is this a fair 
picture of the floor plan of the car when she is loaded? A, Yes, that 
gives us our spacing on both sides of the car and the blocking on each end. 

Q. Do you know how much each of those bundles weigh? A, They at 
least go by the ton, There might be a difference of 25 pounds either way. 
It wouldn't be much more because they are marked in the five ton mark- 
age and there wouldn't be much difference anyway, 

Q. Now that diagram has ten bundles, Are you sure there weren't 
eleven bundles? A, No, there wasn't eleven bundles in that car, | 

Q. Could you have gotten eleven bundles in? A, No, there isn’t 
that much spacing. : 

Q. You had to have spacing in between the bundles in order to get 
your chain out? A, That has to be there because after all you would 
never get your chains out, 

Q. Now it has been shown the car was 46 feet long and that is: 552 -- 

THE COURT: Before you leave that point, there are only nine bundles 
on the first? | 

THE WITNESS: There are ten bundles, sir, and there is supposed to 
be eleven from what I understand but there are ten bundles down along that 
car. 

THE COURT: On your left? 

THE WITNESS: That is right, Your Honor. 

THE COURT: Then there is one at the second layer? 

THE WITNESS: There is one that had the second layer put on ‘before 
it was put into the car -- banded right on to that bundle, 

MR. ROOD: One was a bundle and a half combined. I ask to have 
this picture marked for identification, | 

THE COURT: All right. It will be so identified, : 

THE DEPUTY CLERK: Plaintiffts Exhibit 3 for identification, 

(Plaintiff's 3 marked for identification, ) 

BY MR. ROOD: 
Q. I show you this picture and ask you if that was the way the load 
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looked when you got through with it? A. God, no, This looks as though 
a cyclone hit this one. As I say, this is -- even these four by four blocks 
we put inbetween with the bundles and this is even with the bundle and all 
there is, is the two straps and the blocking would be in the center where 
this load come from. 

MR. MACKALL: Which one is he looking at? 

MR. ROOD: The mess, 

THE COURT: Is this what the witness is referring to? 

MR. ROOD: The witness is referring to what is now marked Plain- 
tiffts 3 for identification. 

THE COURT: All right, 

BY MR, ROOD: 

Q. Now this picture shows a lot of lumber on the car. How did that 
get there, do you know? A. I would say no, I didn't know how that lumber 
ever got there, 


THE COURT: Mr. Rood, now there is no objection, but certainly the 
Court is interested in what the witness knows about this picture. 


Did he take the picture or did he examine the car? 

MR. ROOD: The deposition in Louisville include their Deposition 
Number 1 -- Mr. Cassin's deposition -- the Claim Agent for the Balti- 
more and Ohio Railroad testified that he took that picture and that is the 
way the shipment looked on arrival at Louisville, That is the Deposition 
Exhibit Number 1. 

THE COURT: All right. And was it identified at the time? 

MR. MACKALL: Yes, Your Honor, and as I understand it the witness 
loaded the car and he is asking him if this is the way the car looked after 
he loaded it. 

THE COURT: All right. 

MR. MACKALL: He hasn't offered this yet? 

BY MR, ROOD: 

Q. Do you see the orange or the red arrows in the picture? A. I do. 

Q. What are they pointing to? A. They are pointing to a band, one of 
the bands. 
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MR. MACKALL: I don't find any red arrows in mine. I object, Your 
Honor, to any red arrows that aren't on the exhibit, It hasn't been intro- 
duced in the first place and it was not on the Exhibit as introduced in 
Louisville, 

MR. ROOD: No, I just put the arrows on this minute with this 
marked, | 

* * 1 

MR, MACKALL: I object to any testimony with reference to arrows. 

THE COURT: All right, Mr. Loftus, do not refer to any arrows. 

THE WITNESS: All right, Your Honor. 

BY MR, ROOD: 

Q, What is that black band that runs down along the left? A That 
should be one of the bands, 

MR. MACKALL: I object to the form of the question, He is saat 
the witness, I would like the witness to say what he thinks, whatever it is. 

THE COURT: Allright. The witness may explain. 

MR. MACKALL: I object to the form of the question, 

MR, ROOD: I ask you what the arrows are pointing at and you didn't 
like that, 

MR. MACKALL: I don't want you to tell him, 

THE COURT: Well, the objection is sustained and you may refer to 
the entire picture and designate anything that is relevant to this case, 

BY MR, ROOD: 

Q. What is the black thing? A. That should be one of the bands, one 
of the two bands that are put over the paper. 

MR. MACKALL: Your Honor, I object to that, That is pure specula- 
tion. The witness said that was not the car, that was not the way the car 
looked when he last saw it and I do not think he is qualified to guess as to 
what the black thing on the picture is. I move the answer be stricken, 
THE COURT: No, the objection is overruled, All right, you may 
proceed, 

THE WITNESS: That should be one of the bands, one of the two bands, 


32 


Your Honor, that are placed over the waterproofed cover for it shows 
there that it busted, There is really -- that has really snapped. 

MR. MACKALL: I object to this Your Honor. This is pure supposi- 
tion on the part of the witness. 

THE COURT: The Court understands that, We are working without 
a jury. 

THE WITNESS: And, as is shown on the other side here -- 

MR. MACKALL: Is my objection overruled, Your Honor? 

THE COURT: Yes, the objection will be overruled. 

THE WITNESS: As it is shown here on the other side and looking 
down at this picture, the other band does not even show. So I would say 
whatever happened in this car, this whole load has been shifted over -- the 
band is gone. 

MR. MACKALL: Your Honor I do not think this is response to any 
question that is pending. 

THE COURT: All right, the objection is sustained. 


THE WITNESS: As I said, there is one band out of the two that is 
shown on the picture. 

THE COURT: All right. The Court understands that. 

MR. ROOD: Ioffer as evidence a picture of the fork lift, Plaintiff's 
Exhibit 2. I offer this picture with the loose number as Plaintiff's Ex- 
hibit 3. 


MR. MACKALL: I have no objection to Plaintiff's Number 2. I do ob- 
ject to Number 3 on the ground it has been marked with arrows that were 
identified. 

THE COURT: That is your only objection? 

MR. MACKALL: Yes, Your Honor. 

THE COURT: They will both be received in evidence with Counsel 
already has stated for the record that Counsel for the plaintiff has agreed 
that he placed the arrows on the picture just now. 


* * * 


(Plaintiff's Exhibit 2 and 3 admitted in evidence.) 


* * 
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MR. ROOD: I offer another picture to be marked for identification, 

THE COURT: It will be so identified. Will you hand it to the Clerk? 
It will be marked as Plaintiff's 4 for identification, 

* * 
BY MR, ROOD: 

Q. Will you explain what the picture is? A. Well, the face af the 
picture shows there are bundles we have placed in the car but not in the 
manner the car was loaded. | 

Q, This picture is the second picture introduced in the Louisville 
deposition through the B & O Claim Agent and he says it was taken by him 
after he took the top covering off of the bundles? 

MR. MACKALL: That would be the B & O man or the G.E, man? 


38 MR. ROOD: Mr. Cassin's deposition on Page 2 introduced both of 
these pictures together. 

BY MR, ROOD: | 

Q. Now are these bundles in this picture placed the way you loaded 


them? A. No, they are not placed the way that we had loaded them, The 
picture shows here all the bundles are on one side of the car and away 
from this side which should be divided there. | 

And also, these bundles are right against each other which would be 
impossible to get a chain out of there anyway. So I would say, it shows 
that this here whole load has been shifted. 

MR. MACKALL: Your Honor, I object to that and move that the last 
part of the answer be stricken, It is not responsive to the question, and it 
is a conclusion that this witness has not been qualified to answer. 

MR. ROOD: He said the load was shifted from the way he loaded it, 
and that is not the way he loaded it, 

THE COURT: All right, the objection is overruled, 

BY MR. ROOD: 

Q. Can you see any sign in that picture of sheets having been bent? 
A. I see up here in the corner here, it seems they are bent up in this 
manner, 
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Q. You are pointing to -- A, To the right hand corner. 

39 Q. In the upper right hand corner? A, The upper right hand cor- 
ner -- pushed up in that corner. You will notice -- 

THE COURT: Now keep your voice up So we can all hear. 

THE WITNESS: It is on the upper right side in that corner. 

MR. ROOD: I am going to mark that with a green arrow. Is that 
appropriate Your Honor? 

THE COURT: Mr. Mackall? 

MR. MACKALL: Ihave no objection to him marking what he has re- 
ferred to. 

THE COURT: All right. 

MR. MACKALL: All I want is that it is in the record, 

THE COURT: Let the witness mark it where you indicated. 

MR. MACKALL: He is marking the upper right hand corner ? 

THE COURT: Yes, the upper right hand corner. 

MR. MACKALL: With a green arrow? 

THE COURT: Yes. 

BY MR, ROOD: 

Q. Now you say there are signs that the load has shifted. I call your 
attention to the bottom right hand corner and ask you if you can see any 
particular sign there? A. The third bundle before the -- 

MR. MACKALL: Before the witness answers, Your Honor, Ihave the 
same objection to this witness giving an opinion as to what happened to 
this load. I object to his being permitted to testify about it. 

THE COURT: The objection is overruled. 

MR. ROOD: May I have the question repeated, sir? 

THE COURT: The Reporter will read the question. 

(At this time the Reporter read the pending question.) 

A. As Ihave said the right hand corner has the band up on the right 
side there, 

MR. MACKALL: Your Honor, I move that answer be stricked as not 
responsive, 
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THE COURT: No, the objection is overruled. 

THE WITNESS: I am talking on my shifting yet. As I said, this load 
has shifted. It is on one side and it even shows here between the bundle 
2 and bundle 3. Bundle 3 has not gone all the way over to the one side as 
yet, to which shows that one whole side there is all shifted between 1 and 
2 bundle. You see there is a few inches left in between 2 and 3 bundle, 

MR. MACKALL: May my objection run to all testimony of what had 
happened to the loading? 

THE COURT: Yes, it will. 

BY MR, ROOD: 

Q, Ihand you a eubie-nark [purple marker] and ask you to mark that 
place on the Court's copy? A, (Witness did as directed.) 

Q. Now I call your attention to these black lines running up and down 
and across the bundle? What are they? A, They are straps that are 
around the bundle as we receive them from the steel mill; they go around 
the steel and underneath the bottom of the block, a four inch block that is 
reinforced that is forcing the block right up against the metal which picks 
the bundle at least -- and it is four inches, four by four blocks that is 
underneath there and each one of those straps going across the bundle is 
holding by one of those four by four blocks of wood. 

Q. Are those bundles separately wrapped? A. There is a brown 
paper that is around each bundle but it is not waterproof paper. It is just 
brown ordinary paper that is shipped from the mill, 

MR, ROOD: I offer this photograph as Plaintiff's Exhibit 4. 

* * 

(Plaintiff's Exhibit 4 admitted in evidence.) 

BY MR. ROOD: 

Q. Going back to Exhibit 3 and calling your attention to all of that 
loose lumber on top of the load, let me ask you again how much lumber 
did you use in loading the car? A. The lumber that I have used in loading 
this car would be a four by four inch block at the average of about 11 
inches in length or height. 
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Q. Did you use any lumber on the top? A, No. 

42 Q. Mr. Loftus, how long have you been in this business? A. Nine- 
teen years; twenty years this December. 

Q. Was there anything especially unusual about this railroad car? A. 
Yes, in all the years that I have been in that plant this is the first com- 
plaint that we have ever had. 

MR. MACKALL: Your Honor, I object and move the answer be 
stricken. 

MR. ROOD: What is the objection? 

THE COURT: It will be stricken, We are not concerned with com- 
plaints. Mr. Loftus, we are concerned about this particular situation, 
There is no defect in the car? 

MR. ROOD: I was asking him if there was anything peculiar about the 
car. Idon't mean the car load itself. 

BY MR, ROOD: 

Q. Was it just an ordinary standard car? A. Ordinary standard car, 
yes. 

Q. Did you use the same procedure in loading this car that the plant 
has used in loading all of them generally? A, Same procedure. This is 
our procedure in loading the car. 

MR, ROOD: No further questions, Oh, yes. 

BY MR. ROOD: 

Q. Ihand you this and ask you what itis? A, This is that six foot 
waterproof covering as [which] I call stubble paper with the tar in between 
and as you see, there is string to reinforce it. 

43 MR. ROOD: I offer that in evidence as Plaintiff's Exhibit 5. 
* * * 

(Plaintiff's Exhibit 5 admitted in evidence.) 

MR, ROOD: Your witness. 

Cross Examination 
BY MR. MACKALL: 


Q. Mr. Loftus, I understood you to say you were the assistant fork 
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lift operator? A, Assistant to the fork lift operator. 

Q. And who is the fork lift operator? The one who worked with you 
on this particular car? A, Donald Hislop. 

Q. Now you say you remember this, the details of this particular 
operation because it was the first time you had shipped out plain steel 
sheets rather than perforated sheets, is that right? A, In the car, yes, 

Q. Now you are sure that this is the first shipment of plain steel 
sheets that had gone out? A. After my working on that fork lift, that is 
the reason I remember it so. 

Q. Do you recall when this shipment went out? A. I can't recall -- 
it would be in the holiday season, That would be about just before New 
Years -- between Christmas and New Years at that time, | 

* * * 

Q. Whom did you talk to about your testimony? A, Whom did I 
talk to? | 

MR. ROOD: Objection to that, 

THE COURT: Why? 

MR, ROOD: The witness should not be -- it should not be suggested 
that he has been unduly influenced here. 

THE COURT: He is not asking him that question. He is just asking 
him whom he talked with. No, he may answer the question. 

THE WITNESS: Well, the first time that this was mentioned to me, 
it was mentioned to me at the plant where there has been pictures taken 
of the car which looks as though it was loaded -- it was a load of rubbish 
dumped into the car and it was damaged material, That was the first I 
heard about this loading. | 

Q. The question was, whom did you talk to? A. Iwasn't at work that 
day. Donald Haslip [Hislop] told me about it. 

Q. What did he tell you? A, The same thing that I just told you. I 
saw the pictures of that car that was loaded, 

MR, ROOD: Mr, Haslip [Hislop] will be our next witness and he can 
speak for himself, 
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Q. What did Mr. Haslip [Hislop] tell you? A, He told me he saw 
pictures of that car, With all of this as I see now, which I saw the other 
day, but it seems as though I saw a load of rubbish dumped in the car. 
How it got there I don't know. 

Q. How long ago did he tell you about that? A. The first time he 
told me about this would be, oh, I would say in last November when he 
told me about this which I was not at work that day. 

Q. This was in November? A, I couldn't say, I said approximately 
about in that month, 

Q. Approximately November of 1962? A. Yes, about, Approxi- 
mately. 

Q. That is the first time you talked to anybody about what you have 
testified to today? A. That was the first I ever heard about it. 

Q. Now who else have you talked to about this? A, As of now? -- 
Before -- Well, I would be summons [summonsed] for this hearing and 
that is when I heard the rest of it, Pardon me, I have heard we were to 
be called last February in this case, I only heard that we'd be called. 
Now after that was postponed, that would be it. This here, day before 
yesterday. 

Q. Mr. Loftus, the question is, who else have you talked to about this 
case? A. The President of the plant and Attorney Rood. 

Q. Now you were showed the pictures at that time? A. Yes. 

Q. Were you shown anything else? A. The pictures is all Iwas ever 
shown, 

Q. You weren't shown any letters? A. No. 

Q. And last November was the first time that you actually thought 
about this since you actually loaded the car? A, Approximately, yes. 

Q. You hadn't talked to anyone since 1955 until approximately No- 
vember 1962 about this? A. That is right. 

Q. Now you also testified that this was the first shipment of plain 
gteel sheets that you had handled, is that right? A, That is the reason 
I can remember this shipment. 
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Q. Is there anyone else that would have loaded steel sheets that left 
the plant other than you without your knowing it? A, No, I never| heard 
about any loads going out that way. I know we loaded on trucks but never 
in a car. 

Q. You have loaded steel sheets in trucks before this shipment went 
out? A, Yes, carriers, 

Q. Plain steel sheets? A. Yes. 

Q. Now were they loaded in the same general manner as these were 
loaded? A, They would be loaded flat on the bottom of the trailer which 
the carrier in charge that came in for the pickup, he would ask us to 
place this lift wherever he would want it which he would bind down by 
chains, | 

Q. Now with respect to this particular car, did it have a wood floor 
or asteel floor? A, A wood floor. 

Q. With respect to this particular car, what color was it painted? 

A. To me, as I remember it, it was a dark color with the white printing 
on it. 

Q. Now I believe you said, with reference to Plaintiff's Exhibit 2 that 
the sides of the car that you loaded might have been lower than the sides 
of this car, is that right? A, Explain that again, sir. 

MR, ROOD: He said the opposite. 

THE COURT: Wait a minute, Let the witness answer, 

Q. With respect to the car shown in Plaintiff's Exhibit 2 you said the 
height of the sides of the car you loaded were different from the sides of 
this car, is that right? A, It may be a little higher, yes sir. It may 
average a foot. 

Q. Now you also said that you strapped down the waterproof paper 
with two steel straps? A, Yes, | 

Q. What size were these straps, how wide? A, Well, the width of the 
straps must average approximately about an inch and a half and the thick- 
ness would be about a sixteenth gauge, one sixteenth. | 

Q. Were those signode straps? A. Signode straps? 
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Q. Were they signode straps? A. Well, the signode that would be a 
clip, sir. That is what -- when you are making your takeup, you put that 
clip in when you take that signode is what crimps the strapping together. 

Q. Iunderstand, But doesn't the signode Company also furnish these 
steel bands? A. I would say they do. 

MR. ROOD: How do you spell that word? 

MR. MACKALL: S-i-g-n-o-d-e. 

THE WITNESS: S-i-g-n-o-d-e. 

BY MR. MACKALL: 

Q. And as far as you know these straps were signode straps? A. I 
would say they were one and a half inches -- they were approximately in 
width. 

Q. What was the size normally of bundles of perforated sheets you 
shipped in railroad cars? A. Well, it may average ten feet and they may 
average -- well, I would say sometimes they average twenty feet. 

Q. That would be different sizes from these? A. Yes, sir. 

Q. Now the perforated sheets would be much lighter than these solid 
sheets, wouldn't they? A, They would be, on account of the perforation, 
yes, 

Q. And I believe that you testified when loading this particular car, 
preparing for shipment, that you used the same procedures that you al- 
ways used for loading freight cars, is that right? A. As they say in load- 
ing, whether it is length-wise or cross-wise, yes. 

Q. And in using the two straps in holding the paper down? A, Using 
the straps also to hold the paper down, 

Q. You always use the straps, A, That is right. As I said, if you 
are looking at the picture there may be more. When we put our top 
carpeting down there are two straps over that 

Q. Ibelieve you also said that these particular bundles were wrapped 
in brown paper that was not waterproofed? A, That comes in through the 
mill, Yes, just the brown paper over them, 


Q. Not waterproofed? A. No, it is just common brown paper. 
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Q. But there was brown paper on these particular bundles? = 
There should be, that is the way they come in, 

Q. Iam not asking you about what should be, I want to know what your 
recollection is? A. I would say, yes. 

Q. You have a personal recollection these particular bundles % were 
wrapped in brown paper? A, From the mill, right. 

Q. Mr. Loftus, I show you Plaintiff's Exhibit 3 and ask you what that 
black spot here is, approximately in the center of the picture? A, ‘Well, 
I would say this black spot may be where there was paper ripped off, 
there would be no paper as far as it looks to me, whether that black spot 
would be that melting in between the waterproof carpeting, but that black 
spot must be where the paper is at least ripped out. | 

Q. That is waterproof paper on top of this load as shown on this 
Plaintiff's Exhibit 3, isn't it? A. Yes, that is six foot waterproof paper 
put over the top of it -- two lengths. That is what that is. 

Q. That is what is shown in Plaintiff's Exhibit3? A, That paper, 


waterproof tar paper, yes, sir. 
Q. Now, Mr. Loftus, how many bundles were there? A, There were 


ten bundles down, the one bundle would be approximately as a bundle and 
a half, 
Now let us say for instance, this bundle and a half, that half bundle 
had no four by fours, no four by four inch blocks underneath it, This was 
put on with a fork lift before it had a chain put on. It was banded to one 
of the bundles with a drill, | 

Q. Mr. Loftus, as a matter of fact, when you first talked about this 
in November 1962 and thereafter you didn't have any independent recollec- 
tion of how many bundles there were, did you? A, I told you in the ques- 
tion you have asked me, how would I know about this car, I remembered 
this particular car that I can remember in my mind. 

MR, MACKALL: May I have that question read back, Your Honor? 

THE COURT: The Reporter will read the question. 

(The Reporter read the pending question.) 


BY MR, MACKALL: 

Q. Could you answer that question, please? A, There were as ten 
bundles placed in the car, with this half bundle on top which we would say 
two and a half bundles, you would call eleven bundles, 

Q. Well you remembered that there were eleven bundles for seven 
years, you remember that? A, It was outstanding. That car has been 
outstanding -- as I told you it was the first car I ever loaded with plain 
steel and it really stuck out in my mind. 

Q. Now how many trucks had you loaded with plain steel before that, 
before December 1955? A. That question -- there was quite a few of 
them that had been coming in, carriers coming in and taking out. 

Now whether it would be five loads or ten loads or fifteen loads -- 
but that was something going in and out. This was one car that we are 
speaking of. 

Did you load perforated steel regularly? A, Yes. 
By train, by railroad? A, By railroad, usually, yes. 
. But you didn't ship plain sheets by railroad normally? A. No. 
. Did you ship any plain sheets by railroad after this? A. No. 
You only shipped -- A. No, I only remember loading that one 
car, 

Q. That was the only car of plain steel sheets that you have loaded on 
a railroad car? A, Yes, that I can say that I assisted on loading that 
there load. 

Q. All that'you knew about leaving the plant? A, All that I knew 
about leaving the plant, 

Q. Now as I understand it your testimony is that there was no lum- 
ber on top of the waterproof paper when the car left your plant? A, All 
there was was two metal straps. 


Q. There was no lumber of any kind at any time whatsoever on top? 
A. No lumber on top of that paper. 

THE COURT: Any further questions? Mr. Loftus, the Court under- 
stands you to say and I want to clarify it, that the carpenter had the ex- 
clusive obligation on the carpenter work? 
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THE WITNESS: Yes, Your Honor. 

THE COURT: Is that correct? 

THE WITNESS: Yes, Your “Jonor, he did complete the work, Now he 
could have taken us in at helping but we could not put those blocks in with- 
out him being there, 

THE COURT: Was he there? 

THE WITNESS: I haven't seen the carpenter go into that cat. 

THE COURT: Well now, the point that I want to find out about, 

Mr. Loftus, is that you have said that you and the crane operator loaded 
the car, : 

THE WITNESS: Yes. 

THE COURT: That you put the four by fours in between? 

THE WITNESS: Yes. 

THE COURT: All right, now. Then you left the space at the end, both 
ends of the car. 

THE WITNESS: Yes. 

THE COURT: Now do you know, can you say what the carpenter did? 

THE WITNESS: That would be his job to complete that end, Now he 
is always told to go in there and complete that end, Now we had no in- 
structions by our foreman to assist him in doing that particular car. We 
left and went on another job. 

THE COURT: That is what I want you to do. I want you to help the 
Court. Did you ever see the car? 

THE WITNESS: After we abandoned the car? 

THE COURT: After the carpenter finished his work? 

THE WITNESS: I haven't seen the car after the carpenter had com- 
pleted it, no, 

THE COURT: So when you left the car, both ends of the car, was 
there still work by the carpenter to be done? | 

THE WITNESS: To put his blocking on both ends. ! 

THE COURT: So your testimony has been that the carpenter did that 
work? 
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THE WITNESS: He would do it. He is supposed to do it. 

THE COURT: But you did not see it done? 

THE WITNESS: I did not see it done. 

THE COURT: On both sides there was approximately a foot on both 
sides: is that correct? 

THE WITNESS: That is positive. Yes, sir, because if there was two 
foot of space room we had it divided up, there would be one foot on each 
side of those bundles, 

THE COURT: And as far as you know the car left the Diamond Man- 
ufacturing Company on a Lehigh siding? 

THE WITNESS: Yes. 

THE COURT: That is, as you have testified, nothing on either side? 

THE WITNESS: Nothing on either side. 


* * * 


BY MR. MACKALL: 
Q. Would the carpenter have had any reason to put any lumber on top 


of your waterproof paper after you finished with it? A. No, no reason at 
all, All his reason is is to block both the ends to keep it from shifting, 
from being up. 

Q. And you'are sure the carpenter wouldn't have put this lumber on 
top of this waterproof paper? A. If all that lumber would have to come 
into that car we would have to get a pallet for that amount and that does 
not look like any of that wood we ever use there, This really looks like a 
lot of rubbish to me. 

Q. Would the carpenter put any two by fours on top of the waterproof 
paper? A. There would be no reason, 

* * * 

THE COURT: There is just one other question, the Court understands 
from your testimony, Mr. Loftus, that you put down one layer all the way 
across the base of the car and that there was one bundle that rose above 
the others about a half a bundle? 

THE WITNESS: Your Honor, yes. 
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THE COURT: All right. Then you wrap the two strips around it, that 
is the strips you testified that was put at the base before you put the 
bundles in, 

Now when you completed your work, the waterproof paper that you 
referred to would not be snug, is that correct? 

THE WITNESS: Waterproof paper? 

THE COURT: It could not be snug because one end was raised up 
about half a bundle higher than the rest, wasn't it? 

THE WITNESS: As it shows here with that there heighth, this pulls 
it right down underneath in here. This would pull it right down snug. 

THE COURT: You do not get my point. 

THE WITNESS: I understand. We have a little lift right here, is that 
what you refer to? 

THE COURT: Yes. 

THE WITNESS: When these straps are pulled in there tight this here 
really pulls down together, this comes right down, 

THE COURT: Wait just a minute, I want to get this clear in 1 my own 
mind, Now you have one here higher than the rest? 

THE WITNESS: Yes, afew inches higher than the other. | 

THE COURT: Now when you are all through, you put on the paper, 
the waterproof paper and band these two bands on it? 

THE WITNESS: Yes, Your Honor. 

THE COURT: Now as the two bands are tightened it could not tighten 
down in this section? 

THE WITNESS: Yes, but it did, You had that little lift there that 
pulls it right down tight, from there down, 

THE COURT: Yes, but it would have to be ‘inclined toward the end? 

THE WITNESS: Here is where you might have a little lift Pat at 
that bundle, Your Honor, 

THE COURT: Yes, and now it would incline from that en to this 
point? 


THE WITNESS: Yes. 
* 
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DONALD W. HISLOP 
* 
Direct Examination 
BY MR. ROOD: 

THE WITNESS: Well, let us see -- Gosh, I started in 1941 for Dia- 
mond Manufacturing Company and I worked in the shop as helper on the 
machine. And for the record, I don't know whether it was four or five 
years that I was in the shop but from then on, I was a truck driver. 

THE COURT: All right. 

BY MR. ROOD: 

Q. Do you remember handling a shipment out at the end of December 
1955 for the Solway Metal Company? A. Ido, 

Q. Now what was your job in connection with that shipment, what was 
your connection with the shipment, what did you do? A. Well, first of all 
I would have to go out with the lift truck with a steel container we had and 
we would sweep and tear all trash papers or anything in the car into that 
container and we would take it out in the back and burn whatever we have, 
and any other stuff that would be dumped out, 

And then we would get that done and we would lay two bands on the 
floor of the car and they would be hanging over each end and then we would 
get that done and then we would proceed of going from the car into what we 
call a mill -- which is a building where we have the steel, 

And my buddy, Mr. Loftus, he would have the handling of the chains 
which I handle’ the wire on my sheet and I would put the wire underneath 
the bundles to grab ahold of this hook on the chain, 

Q. When you say he would, do you mean he did? A, He did and then 
I would fasten'chains on to the bundles, one chain on one end in between 
the blocks of the bundles, and then we would raise that up and bring it out 
of [to] the car. 

He would get in the car and then we would place me here and T would 
be able to lift up bundles and lay that bundle down, First, we would put 
the first one against the bleek [blocks] at the end of the car, And the next 
bundle, we would lay two blocks, one on each end of the bundle. The next 
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bundle was up against that and we would let that down easy so we could 
get that tight up against these bundles and blocks. By that end then he 
could get his chain out from underneath that bundle so he could hook it on 
to this boom that we hoisted the steel into the car because I would have 
to raise that up out of the car and lower it down to the back end of the 
rail and get another bundle and we would get all of this here, all done, 

60 loaded, and we would put this wrapping on top, this paper wrapping on top, 
which is waterproof paper, and then we would have these two bands that 
we would bring these two bands over from one end to the other and we 
would use a band pulling these bands to tighten that band that would not 
move and we would use two bands, the things that go on the bands, that 
is holds the things in place. 

Q. Would you put the blocks or any blocks at the end of the car? A, 
We would not, That is not our job, It is the carpenter's job. After we 
get the car loaded, he comes in to block that car up, We use the blocks in 
between the bundles but he had to saw them off for us and they are about 
twelve or thirteen inches high, | 

Q. In loading this shipment, did you put any lumber on top| of the 
loading? A. There would be no sense in putting lumber on top of the 
loading here. I don't know where they got this lumber from but we had no 
sense of putting that lumber on top to hold that paper down because the two 
bales we put on there would hold that paper down, 

THE COURT: You have answered the question, The only lumber you 
put in there was in between, the two four by fours? 

THE WITNESS: Yes, Your Honor. 

BY MR, ROOD: 

Q. Iam showing you Plaintiff's Exhibit 3 and asking you it that fairly 
describes the condition of the shipment after you had finished your work? 
A. No, it would not. Our bundles was placed in the car, particularly 
this car -- this was the only car that I know of that was loaded - that 
steel was loaded into that was not perforated and we always put it even 
on our trucks. We would place these bundles in the middle of the trucks 
to balance the load so there would be no tipping. 
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Q. What about that lumber? A, Don't ask me where that come from. 
I wouldn't know where that come from, 

MR. ROOD: Your Honor, I think further questioning of this witness 
would be cumulative. 

* * 
Cross Examination 
BY MR. MACKALL: 

Q. Mr. Heslip, [Hislop], how many shipments did you handle at the 
end of 1955? A; That is the only car that we loaded in this year in the 
railroad car. 

Q. Ibelieve Mr. Rood asked you whether you handled a shipment at 
the end of 1955 and you said, yes, and you started talking about this one? 
A. This here shipment here, 

Q. How many other shipments did you handle?. A. This was the 
only shipment. The only shipment in a railroad car, the others were by 
truck, 


Q. You had no other shipments of any kind in arailroad car? A, 


Not to my recollection, 
* * * 


Q. How many sheets were in the bundle? Could you tell us how much 
the bundles weigh? A, To my recollection, some of them would weigh 
about 7,000 pounds, 

Q. 7,000 pounds? And how many bundles did you load? A, Well, 
there was ten bundles, 

Q. That was all there were? A, There was a little half bundle on 
top of another bundle. 

THE COURT: A half bundle? 

THE WITNESS: A half bundle I would say. 

BY MR. MACKALL: 

Q. But as Iunderstand, these bundles averaged about 7,000 pounds? 
A. I would say, yes. 

Q. Now as I understand it you would put blocks against the end of the 
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last bundle of the car and lower another bundle next to it, is that right? 
A. We would put the first bundle down up against the end of the car and 
if we needed more than one block, the carpenter would block that up. The 
next bundle would come down and these other two blocks would be on the 
other side of the bundle, 

The bundles here -- my helper, Mr. Loftus, would direct this bundle 
and we would shove over to put that bundle down between those blocks. 

Q. Were there blocks between the bundles already in the car and the 
one you were bringing in? A. That is right. 

Q. Now if you did not get that bundle against those blocks there 
wasn't any other way of lifting it, was there? A. We would have to put 
those blocks between those bundles, otherwise we couldn't get those chains 
out, ! 
Q. Ido not think I make myself clear, You had the blocks between 
the bundles there and the bundle you are loading? A, Right, 

Q. And you want to get those two bundles as close to the blocks as 
you can? A. That is right. 

Q. If you should not happen to get that bundle tight against the block, 
there wasn't any way you could slide it over but without lifting it, was 
there? A, No, sir. 

Q. Do you have any knowledge of attempting to slide any of these 
bundles over after they had been loaded? A, No, sir. 

Q. Could that have been done? A, At our place? 

Q. Yes. A. No, sir. 

Q. That was because the bundles were too heavy to slide? A That 
is right. 

Q. Mr. Hesiup, [Hislop], who have you talked to about this loading 
operation? A, Who have I talked to? 

Q. Who have you talked to about this operation on this particular 
car? A, Well this is the car that I loaded. 

Q. Isee, but who have you talked to about the loading on this particu- 
lar car? Certainly you have talked to Mr. Rood about it? A, I would Say 

65 he asked me some questions about it. 
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Q. All right. Who else have you talked to? A. My buddy there, 
Q. When did you first talk to him about this? A, When we were 
supposed to come down here about it. 
Q. Do you recall when that was? A, That was Monday, I guess it 
was. 
Q. And you hadn't talked to him about it before that? A. No, sir. 
Q. Not since 1955? A, No, sir. 
* * 
Redirect Examination 
BY MR. ROOD: 
Q. Ishow you Plaintiff's Exhibit 4 and ask you if that reflects the 
loading after you had gotten through with it? A, No, these bundles here -- 
* * * 
THE WITNESS: No, our bundles -- when we put these bundles in 
there they were put in the center of the car. These bundles here were 
moved over to one side. 
THE COURT: All right. 
BY MR. ROOD: 
Q. Can you see the blockings there? A. No, Ican't, They are right 
up tight together. There are no blockings whatever there. 
Q. How do you explain that? A. I can't unless that was bumped and 
the blocks had fallen down in between them and gone into the bundles. 


* * * 


CLARENCE DETRICH 


* 


Direct Examination 


BY MR, ROOD: 
Q. State your name please, A, Clarence Detrich. 
Q. Your address? A. 76 Poplar Street, Kensington. 
Q. Now in 1955 and 1956, how were you employed? A, Superinten- 
dent of the Diamond, 
Q. Did your work include supervision of the loading of the railroad 
freight cars? A. Yes, sir. 
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Q. Did you supervise the work of Mr, Loftus? A. That is right, sir, 

Q. And Mr. Haslip [Hislop]? A. That is right, sir, 

Q. Did you supervise the loading of a railroad car with bundles of 
steel sheets at the end of December for the Solway Metal Sanya ye A, I 
did, sir, 

Q. I show you Plaintiff's Exhibit 2, a photograph, and does that fairly 
represent your method of loading this shipment into the car? A, That is 
right, sir. 

Q. Ishow you Plaintiff's Exhibit 3 and does that fairly represent it? 
A. No, sir. 

Q. Now did you, yourself, actually inspect this car before releasing 
it to the railroad? A. Inot only inxpected it, but I stood on one end of 
the car while it was being loaded. 


* * | * 


Q. It has been testified that when Mr. Haslip [Hislop] got through and 
when Mr, Loftus got through, there still remained some work to be done, 


Now do you know anything about that? A. Yes, I do. 

Q. Will you explain what still had to be done? A. Well, Mr. Haslip 
[Hislop] and Mr, Loftus placed the steel in the car, and put the paper on it, 
Then the band had to be tightened up and blocking on both ends and along- 
side the car inside the car, 

Q. Now who handled the blocking at the end? A. The carpenter. 

Q. Did you supervise that? A, I stood there until the car was fin- 
ished and I took the Bill of Lading to the station, 

Q. How far was the station? A. About two hundred feet. 

Q. Well now, will you describe the blocking at the ends? We have had 
a little demonstration by Mr. Loftus of how he loaded the bundles in and 
how he covered them over with the paper but he said when he got through 
there was still no blocking at the end and it is important that we know what 
happened after that? 

MR. MACKALL: Your Honor, I think that this is a very leading ques- 
tion and if Counsel wants to ask it, it should be asked properly and I ob- 
ject to the form of the question, 
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THE COURT: All right, Counsel can rephrase the question, 
MR, ROOD: Forgive me, sir. 
THE COURT: All right. 

BY MR. ROOD: 

Q. Will you describe specifically, using that lead [little] box for illus- 
tration, if you want to, just what was done at the end of the car? A. Well, 
a block is put here on the end and is toenailed down to the floor. 

* * * 

THE COURT: It is toenailed. It is a nail down at a slant, down at the 
bottom, isn't it? 

THE WITNESS: That is right. 

THE COURT: And it goes from a four by four into the floor? 

THE WITNESS: That is right, Your Honor. 

BY MR, ROOD: 

Q. Go on and give a description, A, Then one of these blocks which 
would be about a four by four -- if it isn't large enough or high enough, as 
you would say, another block is put on top of that to build the height up. 

Q. Now where do you do this blocking? A, On both ends. 

Q. At both ends? What do you do along the sides, if anything? A. 
Well, when he put these bundles in the car, there was a strip put down 
there so when the block was on there, the blocks that is in this bundle will 
close come to it, maybe a half or three quarters of an inch away from it, 
going this way. When these bundles are pulled up tight with the bands they 
can't shift sideways. 

Q. Mr. Detrich, when did you join the Diamond organization? A, In 
1922, 

Q. How long were you Foreman? A, Iwas made Foreman in 1924 
until 1960. 

MR. ROOD: Mr. Detrich has now retired, 


* * 


Cross Examination 
BY MR. MACKALL: 
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Q. Mr, Detrich, as I understand it, you are the last Diamond em- 
ployee who saw this car before it was delivered to the railroad, is that 
right? A, That is correct. 

Q. Now was there any lumber of any kind on top of the waterproofing 
paper at that time? A. Not that I know of, We had no reason for it. 

Q. Was there any two by fours on top of that waterproof paper? A. 
No. 
Q. As Lunderstand your testimony, there was no lumber or two by 
fours of any kind on top of that waterproof paper when Diamond delivered 
it to the railroad? A, That is right. 

Q. You are sure of that? A. Yes, sir, Only the bands. 

Q. Ishow you Plaintiff's Exhibit 4 and ask you if this shows: ‘how the 
individual bundles at the time they were loaded in were not in relation to 
each other, but how they looked by themselves? A, Well, they were 


placed cross-wise. 
Q. Not how they are placed in the car, but just how they looked alone? 


A. Yes, sir. 

Q. This shows how they looked when they were just by themselves? 
A, That is right. 

Q. These are not wrapped with any paper, are they? A, No, sir, 

Q. There is no paper underneath these straps, is there? A. No, sir. 

MR. ROOD: No paper, you say? 

MR. MACKALL: Wait a minute, I am not through yet, 

BY MR. MACKALL: 

Q. Would you tell me again, what prevented these bundles from 
moving sideways, if anything? A, There was a strip put on the floor as 
the bundles were being put in. | 

Q. What kind of astrip? A. Two by fours nailed to the floor. 

Q. This was a wooden floor car? A, Yes. 

Q. Did these bundles rest right on the floor themselves? A Yes, 
sir. 

Q. There was nothing between the bottom of the sheet and the floor 
of the car? A. Except the blocks. 
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Q. Except what? A. The blocks were there, 

Q. The blocks? A. The blocks and the bundles. 

Q. Iam not sure that I understood you correctly. Is there anything 
on the bottom of the bundles when it is loaded? 

THE COURT: I think Mr. Detrich said the blocks on the bundles, Is 
that right, Mr. Detrich? 

THE WITNESS: That is right. These blocks rest on the floor in the 
car, 

THE COURT: Wait a minute, do you understand Mr, Mackall? 

MR, MACKALL: Yes, I do now, Your Honor. 

THE COURT: Al right. 

BY MR. MACKALL: 

Q. And what size are those blocks on the bottom of the bundles? A, 
Sir? 

Q. What size are the blocks on the bottom of the budnles? A, Four 
by fours. 

Q. What size are the strips alongside the car that you said were 
nailed to the floor? A. Two by fours. 

Q. Were they nailed with the four inch side down or the two inch side 
down? A, The two inch side down, 

Q. Which direction did these blocks run, lengthwise or cross-wise? 
A. Cross-wise of the car. 

Q. Iam speaking about the bundles, did it run cross-wise of the 
bundle? A, These here? 

Q. Yes. A. They run cross-wise, 

Q. The blocks on the bundles ran cross-wise? A. Yes, sir. 

MR. MACKALL: I have no further questions, 

THE COURT: Give me some of the pictures that you have identified, 
Will you come over here, Mr, Mackall? Do you have another picture or 
two? The same picture? 

Mr, Detrich, I am referring to Plaintiff's Exhibit Number 4, you have 


seen the picture before? 
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THE WITNESS: Ihave seen this. 

THE COURT: Now when you say four by four, can you see them on 
that picture? 

THE WITNESS: No, sir. | 

THE COURT: All right. Now, is there any place on any of these 
pictures where you can see the four by four you are referring to, using 
that picture — using number — these are the same. 

MR. MACKALL: Here is Number 3 Your Honor, 

THE COURT: Now the Court understands that these sheets are 
bundles of plain steel? 

THE WITNESS: Yes, sir. 

THE COURT: Now do you say they are wrapped or not wrapped? 

THE WITNESS: Do you mean the paper? 

THE COURT: Yes. 

THE WITNESS: They are not wrapped. 

THE COURT: They are not wrapped? Now, on the outside, as the 


Court understands your testimony, they have four by fours, 
THE WITNESS: Yes, sir. 
THE COURT: Is that correct? 


THE WITNESS: Yes, sir. 

THE COURT: Now the four by fours run where? 

THE WITNESS: These here are four by fours. 

THE COURT: Now, when you Say, these here, you are referring to 
the blocks underneath? 

THE WITNESS: The bundles. 

THE COURT: Just on one side? 

THE WITNESS: No, across here, just like this. 

THE COURT: All right, what are these? You are referring to rubber 
bands across the top? 

THE WITNESS: These are the bands that hold the steel together. 

THE COURT: Is there anything under these bands ? | 

THE WITNESS: No, sir. 

THE COURT: Is there anything under these bands? 


THE WITNESS: No. 

THE COURT: On the top? 

THE WITNESS: No. 

THE COURT: So the only place of the four by fours are on the 
bottom? Is that correct? 

THE WITNESS: Yes, sir. 


* 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
June 20, 1963 


ALFRED BOND 


* 


Direct Examination 


BY MR, ROOD: 
81 Q. Now Mr. Bond, what was your first job? A. Purchasing agent 
with Canadian General Electric Company. 
Q., Please talk slowly. Canadian [General] Electric Company. Where 
was that? A. At the Davenport plant in Toronto, 
Q. How long were you a purchasing agent for the Canadian [General] 
Electric Company? A. Fifteen years. 

82 Q. Did you transfer over to the Solway enterprise immediately after 
that or was there an intervening job? A, There was an intervening job 
for two and a half months. 

Q. How long have you been in charge of purchasing and selling metals 
for Solway? A. Eight years. 

Q. What was your first involvement with the sheets of steel which are 
the subject of this controversy? 

THE COURT: The Court would like to know whether or not this 
witness knows steel, whether he dealt in purchasing and selling steel. 

MR. ROOD: Will you explain to the Court? 
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THE WITNESS: When I was with General Electric, I purchased at the 


rate of 800 tons of steel per month, 
* 


BY MR. ROOD: 

Q. Let me ask you this: Is it fair to say that the whole area around 
Lake Ontario and Lake Frie and Pennsylvania generally form one common 
steel market area, regardless of the international border? A. I would 
say yes. | 

* * is 

MR. MACKALL: I don't think the answer was responsive. tyes 
like to cross examine on his qualifications. 

THE COURT: Do you submit Mr. Bond as an expert in buying : and 
selling steel products? 

MR, ROOD: Yes, I would say so, your Honor, in addition to his own 
personal handling of this particular situation. 

MR. MACKALL: I would like to cross examine, if I may. 

* * * 
BY MR. MACKALL: | 

Q. Is acold roll sheet more susceptible [to rusting] than a hot 
rolled? A. Yes. | 

Q. And it requires more protection? A. Yes. 

* * * 

Q. Do you have any familiarity with the porcelainizing process? A. 

Very slight. | 


* * oe 


MR. MACKALL: We are talking about steel sheets for porcelain- 
izing. | 
THE COURT: You are submitting the witness as an expert on -- 
MR, ROOD: Steel sheets. Not on fabricating. 
THE COURT: Not on fabricating in any way? 
MR, ROOD: Right. 


* 


BY MR. MACKALL: 
Q. Are you qualified to testify as an expert concerning the pickling 
and oiling process? A. Not as an expert, I am familiar with the process. 


Q. Are you qualified to testify concerning the trade practices with 
respect to packaging and weather protection for the shipment of steel 
sheets by rail and or eeean [open] cars? 

MR. ROOD: The field of expertise, your Honor, which I wish to qual- 
ify Mr. Bond for, had to do with the price of steel sheets and the steel 
price market. 

THE COURT: And not the shipping? 

MR. ROOD: ' Not shipping. It was handled by the Diamond Company 
and we had four witnesses on that subject yesterday and Mr. Flack is still 
here for further questioning. 

* * * 

Q. You can't tell me other than this transaction of this product you 
bought and sold in 1955? A, You are tying me down specifically to De- 
cember, I presume? 

Q. Yes. A. We handled tonnage prior to that of this particular ma- 
terial. 

Q. December of 1955, how much of this product did you handle other 
than this particular shipment? A. This was the only shipment in Decem- 
ber of vitreous enamel, 

Q. How about in January of 1956? A, We sold no further shipments 
of vitreous enamel steel, 

Q. How about the year of 1956? How much of this product did you buy 
and sell? A, None, sir. 

Q. How about 1957? A, None, sir, 

Excuse me, I stand corrected, In 1957 we did sell this unfortunate lot 
of merchandise. 


‘ 


Q. Iwas speaking of other than this particular shipment. You sold no 
other shipments of this product other than this particular shipment in- 
volved in this case in 1957? A. No, sir. 
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MR. MACKALL: Your Honor, I submit this witness isn't qualified as 
an expert based on transactions only in this one shipment which is involved 
in this case, | 

THE COURT: The Court will overrule. You may proceed to interro- 
gate the witness. 

* 
BY MR. ROOD: 

Q. Tell the Court about your first involvement with [this set)? A. 
Well, starting at the beginning? 

Q. Yes. A. I would say I was advised by our president, Mr, B. J. 
Solway that he had purchased 400 tons of vitreous enameling steel, Is that 
the information you require? 

Q. And then just keep right on and what happened next? A, He asked 
me if I knew where we may dispose of some of this tonnage, I contacted 
the General Electric Company in Schnectady and talked to their steel pro- 
curement department advising them I should say of the material we had 
available, The next contact that I had with the General Electric organiza- 
tion was a call from a Mr, Ralph Seelig of the plants part in Louisville, 
Kentucky, 

Q. Spell that name, A. S-e-e-1-i-g. | 

Q. Ishow you a document and ask you to identify this, A, Yes, that 
is the verbal order that I took from the General Electric Company. 

Q. Is that your handwriting? A. Yes; it is. 

Q. Will you describe the order? 

* * * 

MR, MACKALL: May my objection run through all of this? | 

THE COURT: It will run to any or all conversation he has with a 
third party, yes. 

THE WITNESS: Do you want me to read it all? 

BY MR, ROOD: 

Q. Just tell us how much and what the requirements were. A. Fifty 

tons of vitreous enameling steel sheet, [.0]57 by 49 by 91. 
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Q. Explain what those figures mean, A, They are the thickness, 
width and length of the sheet in inches. 

Q. What gauge? A, On-57[.057] is a light 16 gauge. It was up to 5- 
ton lifts for crane unloading by a transport or rail car. 

THE COURT: Was the reference to drawing? 

MR. ROOD: Drawing quality, your Honor. 

THE COURT: Drawing quality? 

MR. ROOD: Yes, sir. 

THE COURT: All right. 

BY MR, ROOD: 

Q. What price? A, $10,000 per hundred pounds. 

Q. That comes to how much per pound? A, Ten cents per pound, 

Q. What was the FOB point? A. Wyoming, Pennsylvania, 

Q. Now in that conversation, did you then undertake to sell such 
goods to General Electric? A. In this conversation, yes -- (indicating). 

Q. All right. And this is your memo of that conversation? A, Yes, 
with the words prior conversations, 

Q. And you made that memorandum at that time? A. Yes, that is 
their order, their verbal order, which was later confirmed. 

Q. And is this the document confirming it? A. Yes, it is. 

Q. Marked General Electric purchase order? A. Yes, purchase 
order -- (pointing). 

Q. Saying for the attention of Mr. A. F. Bond? Is that you? A. Yes. 
That is me, Right. 

* * 
BY MR. ROOD: 

Q. Yes. What is document 6-E? A, This is our letter of instruc- 
tion to Diamond Manufacturing Company telling them or instructing them 
to load one carload of about 50 tons of enameling steel sheets in open 
gondola car, and cover it with waterproof fabric. 

* * * 

Q. Looking at these two bills of lading, Mr. Bond, will you explain 

why there were two? 
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MR. MACKALL: What numbers are they? 

MR. ROOD: Seven-A and 7-B. 

THE WITNESS: One is the Diamond Manufacturing waybill transfer- 
ring the material it consigned to Solway Metal Sales at Wyoming. 

Q. When you said waybill, don't you mean bill of lading? A. Bill 
of lading. Iam sorry. 

The other is the bill of lading that we produced consigning the ship. 
ment to General Electric Company in Louisville, Kentucky. 

Q. Now was this instituting [substituting] a bill for the hives. is that 
an established practice? A. Why, I guess it was. 

MR. MACKALL: This witness is not an expert on this subject. He is 
an expert on steel, 

BY MR, ROOD: 

Q. Is this an established practice in your office? A, Yes, it was. 
MR. MACKALL: I object to the question and answer as being irreie- 
vant, 


THE COURT: The objection will be overruled. 
BY MR. ROOD: 


Q. What was the route that you specified? A. Lehigh Valley) to 
Buffalo, thence B&O to destination. 

Q. Ihave here a Baltimore and Ohio time table map, which I won't 
bother to introduce in the record, I have got two of them, | 

The first one is more accurate, the second is simpler and I show it te 
the Court so you can see what the route is here. 

THE COURT: We'll mark it, 

THE CLERK: Both of them, your Honor? 

THE COURT: Yes. 

THE CLERE: Plaintiff's Exhibit 68-A and 68-B marked ior ee 
cation. 

(The documents above-referred to were marked Plaintiff's Exhibits 
68-A and 68-B for identification.) 

BY MR, ROOD: 
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Q. Lehigh Valley to Buffalo and then the Baltimore and Ohio route to 
destination, which as the map shows as [is] a rather tortuous route. It 
cuts down from Buffalo to the Allegheny Mountains to Pittsburgh, and then 
west ef [to] Wheeling, Columbus and Cincinnnati, 

Cincinnati ig a big Baltimore and Ohio point, and then out to Louis- 
ville, 

MR. MACKALL: Is counsel making a statement to the Court or is 
this testimony? 

THE COURT: He is referring to the map. 

MR, MACKALL: Could I see the maps, please? 

THE COURT: Yes. 

(Maps shown to counsel.) 

BY MR, ROOD: 
Q. Now what was your first information that there was trouble about 
102 this shipment? A, General Electric letter of January 12th, 

Q. Describe it, What did it say? 

MR. MACKALL: What is the number of that letter? 

MR. ROOD: Exhibit 9. 

THE WITNESS: On arrival the car was very wet and consequently the 
steel was -- 

x 
BY MR, ROOD: 

Q. What was the reason for the rejection in this letter? A. The 
condition of the steel upon arrival? 

Q. What was the matter with the steel upon arrival? A. It was wet. 

Q. Rusty, or just wet? A. Just wet, according to the letter. 

Q. Did General Electric reject the goods for that reason? A. No. 

Q. Tell us what happened now. This is the letter that you got. What 
is the letter in this transaction? 

MR, MACKALL: The letter speaks for itself. 

THE COURT: Mr. Rood, even though it is a non-jury case, the wit- 
ness said it was rejected. Then you said to him rust, and he said no, not 
rust, 
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Now let's proceed in some degree of an orderly manner. 
* * 

MR. ROOD: Did you go down there immediately? 

THE WITNESS: No. 

THE COURT: Did anyone from Solway or Diamond go down there im- 
mediately? 

THE WITNESS: No. | 

r 
BY MR, ROOD: 

Q. When you got this letter, what happened then? What did you do? 
A. Nothing immediately. Because General Electric informed us eS had 
filed a claim with the railway. 

When I say immediately, it was four days later that we wrote to the 
Diamond Manufacturing Company and advised them of the condition of the 
car upon arrival at Louisville. 

Q. And then you got these reports from Diamond about the loading? 
A. That is right. | 

Q. Which simply stated what was testified to yesterday about the 
loading on direct testimony? | 

Well now, what complaints did you make with the railroad people? A. 
Well, first we got in touch with the Lehigh Valley in Toronto. Uthat was 
our first contact with the railway. 

Q. Keep on and tell the story, A, We then filed our claim with the 
B & O Railway, who acknowledged receipt of the claim in March of 1960 
[1956]. 

Q. Now what is this document, Exhibit 13? 

THE COURT: Wait just a moment, When was the claim filed? 

THE WITNESS: March 23 [21], 1956. 

THE COURT: And you got an answer in five days? 

THE WITNESS: Yes. 

THE COURT: All right. 

BY MR. ROOD: This answer is Exhibit 14, simply a posteard. 


* * 
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Now, you have before you quite a bit of correspondence between Sol- 
way and the Baltimore and Ohio, 

I wish that you would generally describe the negotiations which went 
back and forth, beginning with this Solway letter of March 21, Exhibit 
Number 15. A. March 21 is when we laid our claim against the B & O 
Railway and billed them with our selling price of the material plus the 
freight to Louisville. 

* * * 

THE WITNESS: We charged the B & O Railroad with the car. 

Q. That is, you billed them for the price of the goods? A, That is 
right. 

Q. And how was the price calculated? A. It was based on your 
selling price to the General Electric Company. 

Q. Now why did you -- 

MR. MACKALL: I object because opposing counsel stated they were 
not claiming the value of drawing quality steel which G.E. purchased but 
commercial quality steel. 

Therefore, I think the testimony about what they were billing G.E. for 
is irrelevant here. 

MR. ROOD: Oh, no, it is not irrelevant. 

THE COURT: You may proceed, The objection will be overruled. 

* * * 

Q. Exhibit'28. A. Under date of October 4, 1956, B & O advised us 
according to their investigation the steel involved in the claim was reject- ; 
ed by the General Electric on account of not being the type order that was 
not suited for enameling of their products. They went on to let them know 
what disposition will be made of the damaged steel. 

MR. MACKALL: Read that last sentence. 

THE WITNESS: Please let us know what disposition will be made of 
the damaged steel. 

* * a 

THE WITNESS: On or about February 25, 1956, their agent learned 

that these sheets were placed ina warehouse awaiting disposition of 
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shipper. They further stated they developed the shipment was not ac- 
cepted by the consignee due to the fact it was not the type ordered and 
not suitable for enameling of their products, and that the material had 
been placed in storage and the B & O had determined that Louisville 
Metal Treating Service -- 
MR. MACKALL: You left out something there, Mr. Bond, Would you 
put in what you left out, please, "Placed in storage." 
THE WITNESS: Do you want me to read the paragraph, "This ship- 
ment was plazed in storage by other than the carriers." 
* * * 
BY MR, ROOD: 
Q. Describe the efforts that your company made to aepOee of these 


goods, 
* a ae 


BY MR, ROOD: 
Q. Describe the efforts. A. We offered to sell it to some individual, 


or companies, I should say. 
Q. How did you do that? Did you have just one agent or aid you have 
one or more out on it, how many bids did you submit on it, roughly? A, I 
can't speak because it was handled by Mr. J. B. [B. J.] Solway. 
* * 1 OK 
THE COURT: Now the Court clearly understands you to say during 
the entire time you were with Solway, you never saw this material? 
THE WITNESS: I did see it, your Honor, 
THE COURT: Where? 
THE WITNESS: Graco. 
* * 
THE COURT: When did you go down there? 
THE WITNESS: Approximately April or May of 1956. 
* * 
THE COURT: That is the only time you saw it? 
THE WITNESS: Yes, your Honor. 


* * 


BY MR. ROOD: 
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137 Q. Ihand you a United States Steel Corporation price list, and I ask 
you to tell me from that what the premium charge was for drawing quality 


over commercial quality. 
* * * 

THE COURT: We'll mark it 70. That is the way Mrs. Harris has it, 
is that right? It will be marked 70. 

MR. MACKALL: I object to this on the same grounds, 

I can't cross examine this price list. I think to establish this we need 
a witness from United States Steel or someone who is qualified. 

THE COURT: Is this a quotation? 

MR. MACKALL: This is a price list by a company. It is like bring- 
ing in a Sears and Roebuck catalogue to prove the price of a kiddie car. 

MR. ROOD: What is the fair evidence of price? 

MR. MACKALL: A witness. 

MR. ROOD: Well let's take this question first and then we'll ask his 
opinion, 

BY MR, ROOD: 

Q. What is the premium? 

MR. MACKALL: There is a pending objection, 

THE COURT: The objection will be sustained. 

BY MR, ROOD: 

Q. Mr. Bond, what was the market premium on drawing quality over 
commercial quality? 

MR. MACKALL: Your Honor, I object to this on the same grounds I 
have previously stated. This witness neither bought nor sold this quality 
of material during the period in question, He has no personal knowledge 
of this. 

THE COURT: Do you have any personal knowledge? 

THE WITNESS: Ido, your Honor. 

THE COURT: All right. 

MR. MACKALL: May I ask the source of this personal knowledge? 

THE WITNESS: Experience. 

MR. MACKALL: Did you buy or sell any steel of this quality during 
this period? 
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I believe you have testified you have not. I think it is very clear, your 
Honor, he does not have personal knowledge. What he knows is what he 
has remembered in something else, 

* * 

THE COURT: No, I say, isn't it listed anywhere? 

That is, as to the price? 

MR, ROOD: Well, here is the offering by U.S. Steel, That is the 
basic listing document, | 

THE COURT: We'll hear from that. 

BY MR, ROOD: 

Q. To go back to the U.S, Steel Corporation offering. A. The 
premium of drawing quality over commercial quality is twenty ee 
five] cents per hundred pounds. 

Q. That is a quarter of acent apound? A, Yes, sir. 

Q. Ioffer that -- well, I will offer these in evidence, 

Do you wish to explain further? A, I would like to add that that 
premium is premium whether it is cold rolled, hot rolled or vitreous 
enamel, | 


x |e 


BY MR. ROOD: 


Q. G.E. thought they were getting drawing quality, yes? A Yes, 

Q. Actually these goods were only prime commercial quality. 

Now how much could you have sold those goods for if they had been 
in good condition and G,E, at Louisville had rejected them to you only be- 
cause of the difference in quality? 

MR. MACKALL: So the record can be clear, understand I object as 
to any testimony by this witness as to prices preserved, is that correct? 

THE COURT: That is correct, 

BY MR, ROOD: 

Q. Go ahead, How much could you have sold those for if Louisville 
had rejected them but they had been in good condition? A, We expected 
the same figure of ten cents. 
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Q. Even though they are only of commercial quality? A. Yes. 

Q. And even though that is a lower quality, why would you expect the 
same price? A. Because of the conditions of the market at that time. 

* * * 
Cross Examination 
BY MR. MACKALL: 

Q. Now with respect to the reconditioning of this steel, do you re- 
call Plaintiff's Exhibit 31 for identification, a letter dated January 13, 
1957, which I believe you mentioned on your direct testimony, do you re- 
call it said something to the effect that, ''a metallurgist has stated he can 
see no reason why the shipment cannot be used", do you recall that? A, 
Yes, 

Q. Referring to your company's response to that letter, Plaintiff's 
Exhibit 32 for identification, February 1, 1957, a letter, from the plain- 
tiff to the defendant, referring you to the second page of that letter to the 
third paragraph, where you say, " Alternatively the sheets could be 
pickled and oiled as suggested in your letter", do you recall that? 

* * * 
BY MR. MACKALL: 

Q. The steel was being stored under the control of your company, 
wasn't it? A, We thought it was. 

Q. Can you answer the question? 

You were paying storage charges on it, weren't you? A, Yes. 

* * * 
BY MR, MACKALL: 

Q. Do I understand you to say the company did not agree to the 
pickling and oiling in 1957? A, You apparently have correspondence 
there saying that it could be done, But I see no direct authorization of 
the B & O taking out and having it done. 

MR, ROOD: To clarify, might I suggest that you divide your ques- 
tioning between pickling and oiling, those are two different things and two 


different answers. 
* * * 


BY MR. MACKALL: 

Q. What efforts did you or your company make to mitigate! ‘the loss 
or dispose of this material or of [do] the reconditioning or anything else 
prior to the time the railroad advised you that it would undertake this? 
A, They were unable to. Basically, when we laid our claim in March of 
1956, we transferred the ownership in theory to the B & oO Railroad, 

Q. I move to strike that as not responsive. 

I asked what efforts did this company make, The answer is Enot re- 
sponsive, | 
THE COURT: Do you understand the question, Mr. Bond? | 
THE WITNESS: Yes, your Honor. 

THE COURT: All right. 

BY MR. MACKALL: 

Q. As a matter of fact, your company made no efforts whatsoever to 
dispose of the shipment or to have it reconditioned or to do anything else 
with it other than to let it sit in storage until June of 1957, did it? A. If 


you can state that the correspondence that we had with the B & 0 was 
doing nothing, then apparently we did not, 

Q. You made no effort to sell the shipment, did you? A, We could 
not, sir. 


Q. Do you understand my question? 

You made no effort to sell the shipment from the time it aleived in 
an allegedly damaged condition until June of 1957, did you? A. We felt 
we were not in a position to do so. | 

THE COURT: Please answer the question. 

THE WITNESS: No, we did not. 

* 
BY MR. MACKALL: 

Q. As shown by Plaintiff's Exhibit 49 for identification, a letter 
dated September 6, 1957, from the plaintiff to the defendant, you state, 
"In view of our letter of August 26 and not having heard from you in this 
connection, we are going to arrange to dispose of these steel sheets.” A. 
Yes, 


70 


Q. There is no question as of that date your company accepted re- 
sponsibility for disposing of this shipment? 

* * * 

Q. Let me ask the question over: 

There is no question that on September 6, 1957, plaintiff had under- 
taken to dispose of the shipment? A, Yes. 

* * * 

Q. Ibelieve you testified you inspected this shipment in April or May 

of 1956 in Louisville? A. Yes. 
And you found the steel consisted of rusty steel sheets? A, Yes. 
And this steel wasn't pitted at that time, was it? A, No. 
You never saw the steel after it had been reconditioned? A. No. 
. Ibelieve you also testified that [back] there was-[that] drawing 
quality steel commanded a premium over commercial quality steel? A. 
Yes, 

Q. That would be generally true at any time? A. Yes. 

Q. Now Mr. Bond, you have been in the steel business for some time, 
and you knew that G.E, wanted drawing quality steel, 

I would like to ask why your company shipped commercial quality 
steel to G.E., knowing that what they wanted was drawing quality steel? 
A. At the particular time, I had sufficient information that the material 
would draw. 

Q. You just took a chance, didn't you, that G.E. would accept it? A. 
Based on the information I received on our shipments into Canada, 


Q. Would you answer my question? 

You took a chance that G.E. would accept the shipment? A, Yes. 

Q. When you were in Louisville after you inspected the shipment you 
made no effort to see anybody from the railroad about this, did you? A, 
No. 


* * 


Redirect Examination 
BY MR. ROOD: 
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Q. Now you say you took a chance that G.E. would accept these goods. 
When you sold these goods to G.E., did you believe that they were fou! 
quality? A. I did, yes. 

Q. Now what does drawing quality mean? A, It means that the steel 
is ductile enough to form -- such as, demonstrating, it might be a straight 
brace of steel and the drawing operations the material would flow down 
and form this cup. That is a very, very deep drop. 

Q. Is drawing a matter of maleability, actually? A. Yes. 

Q. Did you know that these were being sold to make electric stoves? 
A. I assumed that, You mean to the General Electric Company? 

Q. Yes. A, Iassumed that, insofar as the order was from the 
Range and Water Heater Department, | 

Q. Had you previously sold identical goods out of the same lot to the 
Gulf [Guelph] Stove Company? 

MR, MACKALL: Lobject. This is irrelevant, 


* * ote 


MR. MACKALL: The question was concerning a sale of material toa 
stove company in Canada, and I objected to it on the ground it was irrele- 
vant and immaterial to this case here involving a sale to G.E. | 
THE COURT: The objection will be overruled, The witness may 
answer, | 


THE WITNESS: Yes, we did. 
BY MR, ROOD: 

Q. How did your company first hear of these goods? A, Through an 
advertisement in the American Metal Market, 

Q. How did that advertisement offer the goods? A, I don't : remem- 
ber, Only that I do recall they offered three to four hundred tons of 
vitreous enameling steel, 

Q. What does vitreous mean? A, Vitreous is a finishing process 
which is a very hard wearing surface, very resistant to stain, easily wash- 
able, It is put on while the metal is hot, they heat the material to a cherry 
red and the vitreous powder is sprinkled over much like sprinkling on 
flowers [flour]. 
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Q. Counsel has handed me a photograph of a newspaper advertising 
steel for sale. Here is the advertisement, 

I call your attention to this and ask you if this is the ad? 

It is ever [offered] by the Metal Sales Company of Wyoming, 
Pennsylvania.’ Do you use that name in your company, Mr. Flack? 

MR. FLACK: We have a separate company that we sell{s] metal from 
time to time, 

MR, ROOD: And that is it? 

MR. FLACK: That is it. 

BY MR. ROOD: 

Q. How are the goods described there? A. Porcelain enameling 
sheets, prime commercial quality, en-five-sever [.057] by forty nine by 
twenty-one, 

Q. What was the basis of your opinion that these sheets would draw? 

MR. MACKALL: Before we leave that, could we have this identified? 

THE COURT: Yes, it will be identified. 

THE CLERK: Plaintiff's Exhibit Number 71 for identification, 

* * * 
BY MR, ROOD: 

Q. The question is, what is the basis for your opinion of the sheets 
drawing? A, The final checking with one of the shipments that came to 
Canada, also upon checking with one of the other companies the material 
performed all of its operations they required, On this we assumed, or at 
least I assumed, that it was drawing quality. 

MR. ROOD: Your Honor, the General Electric depositions will show 
that this drawing quality was of [a] somewhat flexible term, and they tested 
these and decided they would not work on the General Electric machines, - 
although they would work on others. 

MR. MACKALL: Your Honor, I don't know what this statement is sup- 
posed to be. 

MR. ROOD: Just to clarify the understanding. 

MR. MACKALL: I object to the record. 


BY MR, ROOD: 

Q. Now, by pickling and oiling, after a sheet has been oiled, can it 
be used for vitreous enameling? A. Not without removing the oil. 

Q. In concluding, let me ask you, to say it again, why the Solway 
Company didn't make the efforts to dispose of these goods for fifteen 
months or whatever the period was? A, Because we felt that when we 
presented our claim that we transferred the ownership of the material to 
the B & O Railway. If we had sold the merchandise in theory, we would 
be selling material that did not belong to us. 

MR. MACKALL: Your Honor, I believe this is entirely and totally 
a legal conclusion which this witness is not qualified to state and should 
be stricken, | 

MR, ROOD: I don't think he means to state that. | 

I think he means to state what he thought about, the motivation of 
their actions, 

THE COURT: The Court has heard the answer, Are there any 
further questions? 

MR, ROOD: No further questions, 

THE COURT: Mr. Bond, you went with Solway in 1955? 

THE WITNESS: Yes, your Honor. 

THE COURT: Solway owned the metal in question? 

THE WITNESS: No, I went to Solway in August of 1955, 

THE COURT: Yes. When did Solway buy from Diamond? | 

THE WITNESS: October or November of 1955, 

THE COURT: Did you have anything to do with the parchasie? 

THE WITNESS: I did not, your Honor. 

THE COURT: What does the bill of sale call for? 

THE WITNESS: Our order on Diamond that [was] vitreous prime, 
vitreous enameling sheets. 

THE COURT: That was about the time it was shipped? 

THE WITNESS: Yes. 


* 
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169 THE COURT: Let me ask you, do you know of your own personal 
knowledge whether Solway owned this material at the time you negotiated 
at Louisville? P 

THE WITNESS: Yes. 

THE COURT: What evidence do you show this Court that you owned 
it as of that time? 

THE WITNESS: We had not paid for the merchandise, 

THE COURT: Any bill of sale or memorandum? 

THE WITNESS: Only our purchase order, 

THE COURT: What date? 

THE WITNESS: December 7, 1955. 

THE COURT: When was it sold? 

THE WITNESS: December 30, or thereabouts, 1955. 

THE COURT: So it would be three days later? 

THE WITNESS: Twenty-three days later, From December 7 to to- 
wards the end of December, 

THE COURT: When did you begin your negotiations with G.E. at 
Louisville? 

THE WITNESS: About the middle of December, 

THE COURT: Who did you contact first? 

THE WITNESS: I contacted the General Electric Company in 
Schenectady and advised them of the material that we had for sale, 

THE COURT: Now during the entire time that you were with G.E., 
did you have occasion tc purchase [drawing] quality drawing steel? 

THE WITNESS: Yes, your Honor, 

THE COURT: Now is there any question in your mind that you know 
the difference between the two? 

THE WITNESS: Appearance-wise, you cannot tell. 

* * * 

171 THE COURT: At the time you talked with the man in Louisville, as 
the Court understands from your testimony, you made a memorandum that 
you introduced into evidence this morning, in your own handwriting? 
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THE WITNESS: That was the final conversation with Mr. sei That 
was not the negotiation, your Honor. 

THE COURT: That refers to what? Was it specifications on the 
steel? 

THE WITNESS: Drawing quality. 

THE COURT: Drawing quality? 

THE WITNESS: Yes, your Honor. 

THE COURT: Did you inform the purchaser that the steel tat you 
had was not drawing quality? 

THE WITNESS: May I go back one step, your Honor? 

THE COURT: Yes, you certainly may. 

THE WITNESS: Mr. Selig contacted me and said that they were 
interested in fifty tons of this material -- 

THE COURT: What material? 

THE WITNESS: Vitreous enameling steel, providing it was drawing 
quality, 

THE COURT: Yes. 

THE WITNESS: In the conversation I told him that I did not ow 
whether it was commercial or drawing quality. I then made my investiga- 
tions with the companies that we shipped the steel to in Canada and found 
that it did draw suitably for them. | 

THE COURT: That is for stoves? 

THE WITNESS: Yes. 

THE COURT: Yes. 

THE WITNESS: Based on that, we aocepted the eoceaiUhy that the 
material would draw. 

* * i ok 

THE WITNESS: Excuse me, your Honor, We did not inform Diamond 
Manufacturing to ship drawing quality. We only informed them to ship 
fifty tons of the material that we purchased, 

THE COURT: All right. Now how was the bill of lading pre 

THE WITNESS: There Diamond Manufacturing consigned the material 
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to the Lehigh Valley or to us at Wyoming, Pennsylvania, 

THE COURT: Now does that carry any description? 

THE WITNESS: Yes, the Diamond Manufacturing bill of lading reads, 
"Eleven bundles plain enameling steel, commercial quality". 

THE COURT: All right 

Now at any time, and it is going to G.E, at Louisville? 

THE WITNESS: We had to issue another bill of lading consigning the 
material to General Electric in Louisville, assigning from Wyoming, 
Pennsylvania, to Louisville, Kentucky. 

THE COURT: Is there any description of the specifications on that? 

THE WITNESS: Eleven bundles of steel sheet -- vitreous enamel. 
That is all, sir. 

THE COURT: Now did anyone at Diamond advise that it was to go to 
G.E. at Louisville, ever indicate to you that G.E. had originally owned 
this or that it had been purchased on their behalf? 

THE WITNESS: No, your Honor. That is the reason for the double 
pill of lading, so that we do not divulge the end-source [destination] of the 
material, 

THE COURT: I don't follow you. 

THE WITNESS: This is quite common practice in our business. 

THE COURT: You say that you have [had] already purchased it from 
Diamond? 

THE WITNESS: That is right. 

THE COURT: What difference would it make to you whether Diamond 
knew that it was going to G.E.? 

THE WITNESS: It is just one of the things we don't normally do in the 
trade, your Honor. 

THE COURT: All right. In other words, Diamond never did know 
where it was going? 

THE WITNESS: No, your Honor. 

THE COURT: You never indicated to them? 

THE WITNESS: No, your Honor. 
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THE COURT: Now from your testimony this morning and the memo- 
randum you wrote, I take it that the discussion between you at Gen- 
eral Electric was on drawing quality? 

THE WITNESS: Yes, your Honor. 

THE COURT: And then the Court further understands that you did 
not advise them that this was not drawing quality? 

THE WITNESS: No, because I felt I had sufficient information to 
indicate the material was of a quality that it would draw, 

THE COURT: Now the Court has allowed you to testify as an expert, 
Do you understand that? 

THE WITNESS: Yes. 

THE COURT: The Court further understands there is a difference 
between drawing quality and prime- commercial? 

THE WITNESS: Yes, your Honor. | 

THE COURT: All right, will you then help the Court when you are 
talking with G.E., what reason was there for not telling them that it was 
prime-commercial? 

THE WITNESS: Because to the best of my knowledge and belie, I 
believed it was drawing quality. 

THE COURT: Well, when you buy drawing quality, isn't it referred to 
as drawing quality? 

THE WITNESS: Yes, your Honor. 

THE COURT: Now, when Solway purchased from Diamond, did they 
purchase drawing quality or prime-commercial? 

THE WITNESS: The only knowledge that I have is our purchase order 
which reads, "Prime vitreous enameling steel” no mention was made of 
commercial or drawing quality, your Honor. 

THE COURT: Did you ever ask? Is there a difference in price? 

THE WITNESS: There is a twenty-five cent per hundred pound 
premium of drawing quality over commercial quality. 

THE COURT: And you never asked anyone at Solway? 

THE WITNESS: I asked Mr. B. J. Solway. 
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THE COURT: Now then, the Court understands that you sent it on 
December 12 [31], and it arrived January 12, 1956? 

THE WITNESS: That is correct, your Honor, 

THE COURT: And then you had notice of rejection when? 

THE WITNESS: Within two days, as I recall, 

THE COURT: Now you did not go then to Louisville? 

THE WITNESS: No, your Honor. 

THE COURT: Al right, -- 

THE WITNESS: May I qualify? 

Our first indication of rejection was for the condition of the steel and 
not for the quality, sir. 

THE COURT: Yes. 

But of course you were interested solely in consumating the sale? 

THE WITNESS: Yes, your Honor. 

THE COURT: Now, when steel is wet, I want you to help the Court. 
When steel is wet, isn't time of essence? 

THE WITNESS: Yes, your Honor, 

THE COURT: To correct it? 

THE WITNESS: Yes, your Honor. 

THE COURT: Now the Court understood from your direct and cross 
examination that you put it in storage? 

THE WITNESS: In February, yes. 

THE COURT: In what? 

THE WITNESS: In February. 

THE COURT: In other words, it remained in a gondola? 

THE WITNESS: No. 

MR. ROOD: The depositions show it was unloaded and remained with 
General Electric plant for a while. 

178 THE WITNESS: Well, they tried te steal it [the steel]. 

THE COURT: Won't you help the Court on that? 

THE WITNESS: Yes, your Honor, I am sorry. 

The General Electric Company, the first reaction of General Electric 
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was the wet and rusty condition which was reported to the B & O Railway. 
They unloaded the car, they opened some of the bundles, they took test 
sheets and tried the material for drawing to see whether it would manu- 
facture the part or parts that they required. It would not, saagles Honor. 

Based on that -- 

THE COURT: It would not? Why? 

THE WITNESS: It apparently was too much of a drawer are for 
that particular steel, 

Also, the drawing operation can depend very much on the actual 


process that the steels-ge [goes] through, 
THE COURT: Yes. 


THE WITNESS: You can draw a commercial quality steel, we used 
to do it at Canadian Electric most of the time. 

THE COURT: The Court understands your testimony is that G.E. 
took it from the car? | 

THE WITNESS: Yes. 

THE COURT: And it would not draw? 

THE WITNESS: Yes. 

THE COURT: All right, Then what happened to it? 

Did you go down to G.E, at that time? 

THE WITNESS: No, your Honor, 

THE COURT: Then what happened to it? 

THE WITNESS: The General Electric said that the material won't 
work for us, please get it out of the way. 

In view of the claim on the B & O Railway, we placed the cipieeial in 
Graco because G.E, could not be, we couldn't make G.E. liable for our 
argument with regard to the wet material. 

THE COURT: Wait a moment. You could not make G.E, liable -- 

THE WITNESS: Suffer. I should say, suffer. 

THE COURT: Suffer. But I am concerned with the quality, | You say 
they rejected it after trying it on the basis that it would not draw? 

THE WITNESS: It was not acceptable. That is right, sir. 
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THE COURT: So far as you are concerned, G.E, then rejected it be- 
cause it was not in conformity with the specifications of their order? 

THE WITNESS: Yes, sir. 

THE COURT: Then you had it moved to Graco? 

THE WITNESS: Could I go back for a moment? 

THE COURT: Yes. 

THE WITNESS: G.E. said if the material did draw, they would look 
for someone to pay for the cost of clean[ing the] material, 

THE COURT: If it would draw? 

THE WITNESS: Yes, your Honor. 

THE COURT: All right, Mr. Bond, and then they tried and it would 
not draw? 

THE WITNESS: No. They found they could clean it by polishing. 

THE COURT: Then it went into the warehouse? 

THE WITNESS: Yes, your Honor. It went into the warehouse in 
February. 

* * * 

THE WITNESS: I recall saying we did not authorize the B & O Rail- 
way to have it pickled im-oil [and oiled]. 

THE COURT: Then the question was asked you, would you object? 

THE WITNESS: Oh, I am sorry, sir. Iam saying that my answer 
would be overshadowed with the information that I now have. 

THE COURT: The Court wants to get clear in its own mind, Mr, 
Bond, is that you can't have both sides of the coin, 

* * 

THE COURT: Now you had placed it in storage with Graco? 

THE WITNESS: Yes, your Honor, 

THE COURT: Did you ever advise Graco? 

THE WITNESS: We advised Graco there would be a representative 
from the B & O Railway eee [coming] in. 

THE COURT: But no further authorization than to inspect? 

THE WITNESS: That was blanket, your Honor, We may have people 
in [for] several things. 


189 
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THE COURT: But if they wanted to pickle is [and] oil, what is your 
position? 

THE WITNESS: I can only say that in view of yeur [our] claim, if 
they wanted to pick[le] and oil them, I don't see how we could stop them, 

* * * 

THE COURT: In other words, did this exhaust the supply that was at 
Diamond? 

THE WITNESS: No, your Honor. | 

THE COURT: What about the remainder, was that sold duting the 
time we are talking about, by Solway? 

THE WITNESS: No, your Honor. 

THE COURT: Well, the Court wants to get it clear in its own mind, 

Didn't you testify there was a strong market for this na terial? 

THE WITNESS: Yes, your Honor. | 

THE COURT: You owned the remaining product at Diamond, didn't 
you? 


THE WITNESS: Based on a purchase order, yes. 
THE COURT: But you did not sell it? 
THE WITNESS: No, your Honor. 


* 


BY MR, ROOD: 

Q. Now getting back to these goods in Louisville, I pelieve you have 
testified that you did not authorize and would not have authorized the 
pickling and oiling as it was done by the B & O? A, No -- 

MR. MACKALL: I think he said as of what he says now. Or knows 
now, 
THE WITNESS: That is right. 

MR, MACKALL: Isn't that right? 

THE WITNESS: Yes, I did say that. 


BY MR. ROOD: 
Q. Now will you explain why and wherein [wherein] that was a bad 


thing, distinguished between the pickling and the oiling? A. Well, just 
pickling material, it is very sudden [susceptible] to rusting immediately. 

The oiling is added for protection to stop rusting during storage. It 
is normal if you have rusty material and you do not pickle until just prior 
to the consumption. In other words, it is not normal to pickle steel and 
put it back into stock to sit. 

Q. Well now, when the steel has been pickled and oiled, regardless of 
how it is done, does that discredit the steel, market-wise? A, Yes, it 
does. 

* * 
MR, FLACK 
was recalled a$ a witness by and on behalf of the plaintiff, and, having 
been previously sworn, was further examined and testified as follows: 
Redirect Examination 
BY MR. ROOD: ro 

A. Ithink there are a couple of things that should be explained here 
and this is a matter that I do know about. 

I wasn't there, We are still doing business with General Electric. 
One, General Electric and [at] Appliance Park has either six or 
seven separate buildings. The first, laundry division, the second division 
the stove, building number six that we do business with is the air con- 

ditioning business. 

The point I am trying to make is this: 

Each division or building in the Appliance Park has their own sepa- 
rate set up, management business, assembly lines and in no way inte~ 
grated, They call it Appliance because General Flectric brought their 
business in appliances to one location, We have been doing business with 
the laundry division and we had never done business with the stove divi- 
sion, where the metal finally ended up. 

Now, to get an order for the laundry division, we bid the contract at 
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the beginning of a year. General Electric tell us they are going to manu- 
facture approximately 3,000 pieces of wrapper blanks for their laundro- 
mat, 

MR. MACKALL: What period of time? 

THE WITNESS: The period of [a] haat 

* 3 

A. Wrapper mats, the basket that spins, we put the holes in it, We 
perforate the holes and send it to General Electric and they form it into 
a basket after they ship to them, 

Their sales department said, ''We are going to sell approximately 
300,000 laundromats this year. We would like a bid on that basis for the 
next year and how much can you produce these parts for?" 

We bid against the other perforators, and if we receive a purchase 
order from General Electric, it is a blanket order for the period of a 
year. That means they will buy all of their parts for the laundromat from 
us during that period of time. | 

* * ' * 

When they give us this raw material authorization, they say, "You 
may be permitted to buy it if we change our specifications, you purchase 
the material and we'll take it off of your hands because we have, author- 
ized you for this commitment," 

* 
BY MR. ROOD: 

Q. Do you mean to say that General Flectric in the same plant at 
Louisville would have two purchasing organizations and the left. ‘hand 
wouldn't know what the right hand was doing? A, It is not the same 
plant. They are separate buildings and they are in a row and they extend 
for one mile. You get abus. They run their own bus system to (80 from 
one building to another, it is so large. 


Q. Don't they have a common purchasing agent? A, No, they do not, 
* * * 


THE COURT: There is no question in your mind that Diamond was 
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authorized to purchase the material that is the subject of this action, for 
196 use in G.E.? 

THE WITNESS: Yes, sir. 

THE COURT: Then there came a time when they changed their 
specifications or whatever you want to call it? 

THE WITNESS: Yes, sir. 

* * * 

THE COURT: So that G.E, said to you, in fact, "Go ahead and sell it 
on the market and we'll protect you on your loss". 

THE WITNESS: Yes, because they had authorized the purchase of the 
material, 

THE COURT: Yes. But you don't say to the Court that you know to be 
a fact that G.E. would not circulate among all G.E. agencies, can you use 
prime commercial sheet? 

THE WITNESS: That I do not, 

* 
BY MR, ROOD: 

Q. This perforation, it was suggested if sheets were perforated, they 
would be loaded differently. I would like to ask you to state how much 
lighter these sheets would be if they had been perforated for washing 
machines. 

* * 

THE WITNESS: Sixteen percent, 


* * 


WARREN SHALLCROSS 


* 


Direct Examination 
BY MR. MACKALL: 
Q, State your name and address and-- A. Warren Shallcross. 
1 live at 207 Gibson Road, in Louisville, Kentucky. 
Q. Where are you presently employed, Mr. Shallcross? A. With the 
Louisville Metal Treating Service, 
Q. And in 1955, were youso employed? A, Yes. 
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Q. In 1957, what was your job at Louisville Metal Treating Service? 
A. Sales Manager. 

Q. Now in 1956 or '57, did you have occasion to inspect a' certain lot 
of steel sheets stored in the Graco warehouse to the account of the Solway 
Metal, Ltd.? A. Idid, | 

* 

Q. All right. 

Now March of 1957, what was the condition of those steel ieetar A, 
The sheets were in a rather rusty condition, evidently from getting wet 
and rusted. But in our opinion they had not pitted to the point that they 
couldn't be taken care of. | 

Q. By "taken care of, you mean restored to their original condition? 
A, Yes, | 

Q. Is it your testimony that at that time these sheets were in such a 
condition that they could be restored to their original condition? A. Yes, 

Q. Is that the business your company is in? A, That is correct, 

Q. Now, were these sheets taken to your ausot [eomnany| to be 
treated? A. Yes. 

Q. What was done with them there? A. They were pickibd and oiled. 

Q. Would you tell the Court briefly how that was done? A. Well, 
the pickling process is, the sheets are first unbanded from their bundles 
or put in individual separators, put between the sheets, and they are im- 
mersed in a sulfuric acid bath, appreximate [approximately ___] percent 
by volume for a period of oh, anywhere from ten to twenty minutes, de- 
pending on the amount of rust that is on them, | 

The bath is also at 120°F. They are taken out, all of this is operated 
by crane, they are taken out of the sulfuric acid baths. 

Q. Before we leave [this], is there anything in the bath besides water 
and sulfuric acid? A. Yes, rodine, a patented product. 

Q. What is the purpose of it? A, That is an inhibitor that will allow 
the acid to work on the rust and scale but will not allow it to eat steel, 

After the pickling is done, why then the sheets are removed and im- 
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mersed in cold running water for a matter of a few minutes to remove the 
acid, the greater part of the acid, because the acid bath is quite heavy. 

Then they come out of there and go into a neutralizing bath. This 
neutralizer is also a product called C-P, that is a product of the Detrax 
Corporation, It uses one and a half to two ounces of water per gallon, 
This is 140 to 160°. 

The sheets are laid in there for a period of maybe five minutes, They 
are then removed and are then immersed in an oil solution, which is made 
up of about two-thirds mineral spirits and one third of a number 33 oil 
made by Shell,’ It is a light oil. There is also a very small amount of 
water displacement oil in this solution that drops the water from the 
sheets to the bottom of the tank, 

The sheets are removed and packaged and banded and ready to ship 
after that. 

Q. Why are the sheets put through the oiling process? A, Well, 
when you pickle any material you are removing all foreign substances 
from the material right down to the bare steel itself, and if they are not 
oiled, they will immediately start to rust. So, you are defeating your 
purpose. 

Q. When you said immediately, what do you mean? A. Well, de- 
pending upon the atmospheric condition, it could be a matter of hours up 
to three or four days. 

Q. Now did you ever pickle steel cold rolled sheets without oiling 
them? A, If we are told to, we do, 

Q. Is that often done? Is that a usual procedure? A. No, 

Q. Now this particular shipment was taken back to the Graco ware- 
house? A, Yes, 

Q. What condition were the sheets in after they had passed through 
your hands? A. I would say they were in very good condition, saleable 
condition. 

Q. Would you say they were in their original condition? 

MR. ROOD: Objection. 
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THE COURT: The original condition of the time of what? 

MR. MACKALL: When they came from the steel company. 

THE WITNESS: Yes, in my opinion I would say they were, 

* * 
BY MR. MACKALL: 

Q. Mr. Shallcross, how long have you been in the steel business? A. 
Since 1946, 

Q. Where did you start? A, At International Harvester Company in 
Louisville, 

Q. What was your job there? A. Steel buyer. 

Q. Did you have occasion to buy cold rolled sheets? A, Oh, yes. 

Q. Now, were these steel sheets ever purchased dry, unoiled? A, 
At Harvester, ycu mean? | 

Q. Yes. A, As Iremember, no. 

* * * 

Q. Does the steel mill normally sell cold rolled sheets in an unoiled 
condition? A, No, 

Q. Why is that? A, Because as I said before, when the steel is cold 
rolled, it has already been pickled and is already down to bare steel and 
it would have a tendency to rust quite freely and quickly. | 

Q, Is pickling a part of the process of manufacturing cold rolled 
steel sheets? A, Yes. 


Q. So when the sheets come from the factory, they have been n pickled” 
A. Yes. 


* * 1% 


Q. In your opinion, was this shipment of steel sheets saleable after 
it passed through your plant? A, Yes. : 
* * * 
Q. Now, are you familiar with the Graco Storage facilities? A. Yes. 
Q. In your opinion, would the steel sheets in Graco Storage | facil- 
ities deteriorate after being processed by your plant? A. By lepving them 
in Graco's warehouse? 
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Q. After a period of time, yes. A. Yes, they would. 

Q. Would you say that within a period of five to six months after they 
had been stored in the Graco Storage facilities they would have deterio- 
rated from the’ condition they were in from the time you left your plant? 
A. Yes, 

Q. Now assume this shipment had been wet during the course of 
transit before arrival at Louisville was placed in storage without any 
treatment whatsoever. Would that shipment have deteriorated if it were 
left in storage after a period of a year to fifteen months in the Graco 
Storage facilities? A, Yes it would have deteriorated, it would have 
rusted, 

* * * 

Q. Now, does your plant engage in any plating operations? A, Oh, 
yes. 

Q. Now with respect to enameling, porcelainizing, painting or plat- 
ing, in what condition should the surface of the steel sheets be? A. 
Clean, Absolutely clean, 

Q. In comparison between the surface condition required for plating 
and the surface condition required for enameling, which requires the 
cleanest surface? A. I would say plating would. 

Q. Why do you say that? A, Well, in plating, quite often, even a 
fingerprint on'a piece of steel that goes into a plating plant could cause 
it to blister. 

Q. Did you ever receive oiled steel sheets for plating? A, Oh, yes, 
that is the way it always comes. 


Q. Does that interfere with the plating process? A. Oh, no. 
* * * 


Q. If you were instructed to pickle a lot of steel sheets, what would 
you do with respect to oiling? If your instructions were only to pickle, 
all you were instructed to do was to take these sheets and pickle them? 
A. In that case I would try to find out something a little further because 
I don't think it is the proper -- 
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Q. Let me put it this way. In the absence of the specific instructions 
not to piekle [oil] sheets, would you oil them? A. We would oil them, 
MR, MACKALL: Your witness. : 
Cross Examination 


BY MR. ROOD: 
Q. You say cold rolled steel sheets are always pickled? A. Yes, 
Q. How do you know? A. Well, a hot rolled sheet has scale on it 
and a cold rolled sheet doesn't. You have to knew [remove] the scale 


somewhere before you can cold roll a sheet, 
* * * 


Q. So that pickling would not put it back in the same condition, 
would it? A, Yes, I think it would. 


* * 5 


Q. Doesn't steel that has been repickled and oiled command a dis- 
count? A, Not necessarily. 

Q. Wouldn't it be discredited? A, I think not. 

Q. Not necessarily, but it could be? 

MR. MACKALL: I think this is argumentative. I object, your 
Honor. 

THE COURT: I don't think it is argumentative. Iam interested in 
the answer. 

You say not necessarily, Mr, Shallcross? 

THE WITNESS: Do I have to answer this question or not? | 

THE COURT: You may explain it, : 

THE WITNESS: If the original sheet they were talking about were 
rusted to the point of why[where] it had become so oxidized that it was 
pitted and its surface condition was not the same as it was when it was 
direct from the mill, it would be discounted, yes, | 

BY MR, ROOD: 

Q. Now steel for vitreous enameling requires a very smooth and 
perfect surface, does it not? A. It requires a good surface, yes. 

Q. And that surface must be dealt with very carefully to avoid 
scratching? A. Correct. 
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Q. Doesn't handling tend to make it damaged goods? A. No, sir, it 
does not. 

* * * 

Q. But doesn't the pickling make it very sensitive to additional rust? 
A. Not if it is oiled. 

Q. If it is oiled, it cannot be vitreous enameled, can it? A, Isee no 
reason why not if you degrease it. 

* 

Q. Right. 

Would you recommend doing this to put it in storage or recommend 
doing it before use? A, To do what? 

Q. Pickling in-oil [and oiling], A, I would recommend doing it be- 
fore you put it in storage. If the sheets were rusty you mean? 

Q. Yes. A, Certainly. 

Q. You wouldn't wait until just before they are used? A. Why, no, 
I just stated a little while ago the longer the rust stays on the sheets, the 
more it is going to pit. 

MR, ROOD: No further questions, your Honor, 

THE COURT: The Court understood from your testimony that on the 
cold rolled steel -- 

THE WITNESS: Yes, your Honor? 

THE COURT: -- that it is oiled for a protective purpose? 

THE WITNESS: That is correct, 

THE COURT: That is the ordinary procedure? 

THE WITNESS: The usual procedure, 

THE COURT: The usual procedure, And then prior to use for enamel 
or galvanizing or any process it is bathed in this particular -- it is ab- 
sorbed from it? 

THE WITNESS: That is correct. 

THE COURT: And if steel came to you to be pickled, that you would 
naturally oil after the completing of the pickling process unless you were 
told otherwise? 
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THE WITNESS: Yes, your Honor. 

THE COURT: Because the pickling takes off all surface feast off] of 
the steel? 

THE WITNESS: Yes, your Honor. 

THE COURT: And the steel then is ready. 

Now in the steel that you worked on in Louisville, you stated in 
answer to a direct question that it was as good as it came from the mill? 

THE WITNESS: Yes. 
THE COURT: How would you determine that? Thickness? Lack of 
pitting? 

THE WITNESS: I would say visual surface inspection, 

THE COURT: Now as that steel was left by you, it was oiled again, 
it was pickled and oiled? 

THE WITNESS: Yes. 

THE COURT: Then why would it deteriorate in storage? 

THE WITNESS: Well, because the oil that is used on the sheets is 
not an oil that will stand up for meh [long]. It is mineral spirits and a 
very light oil that is mixed together and sooner or later it will just dis- 
place itself and rust will once again take over, 

THE COURT: You may step down. 


* * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
June 21, 1963 


MR. ROOD: Yes, your Honor. 

(Mr. Connors took the witness chair to read the answers of depo- 
sition of John William Kassens:) 

BY MR. MACKALL (reading) 

"Mr, Kirven: Give us your fullname, please? 

"Mr. Kassens: John William Kassens., 
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"Q, Where are you employed? A, At the B & O Railroad. 

"Q, What is your work at the B & Onow? A, I am Claim, Switch- 
ing and Demurrage Clerk, 

"Q, What was your job at the B & O in January of 1956? A, Claim 
Clerk, 

"Q, Now, in your position as Claim Clerk for the B & O at Louis- 
ville in 1956, tell us whether or not you had occasion to investigate a 
shipment of steel to Appliance Park, General Electric? A, I did. 

"Q, On that occasion, did you make any photographs? A, Yes, sir. 

"@, Ishould like to hand you two photographs which first I will ask 
the Reporter to mark this as Defendant Deposition Exhibit 1 and Defendant 
Deposition Exhibit 2." 

MR. MACKALL: Your Honor, these two photographs which first I 
will advise are Plaintiff's Exhibit 3 and 4, and I don't think they were of- 
fered, Yes, they were, and they have been introduced into evidence. 

THE COURT: Al} right. 

MR. ROOD: Your Honor, what I offered were copies which are 
marked, and on comparing the copies with the originals this morning, I 
think it would probably be a good idea for the originals to be in the rec- 
ord too, because with the different lights and shadows, you can see there 
is quite a difference. 

I would suggest that they both be included, 

* * * 

MR, ROOD: These are the same photographs they used the same 
negative, but one is much darker than the other. 

MR. MACKALL: Do you want to mark these please? Why don't we 
mark those? 

THE CLERK: Do you want these as Defendant's Exhibits ? 

MR. MACKALL: Yes. 

THE CLERK: Marked Defendant's Exhibits 6 and 7. 

MR. MACKALL: I offer these into evidence, your Honor. 

THE COURT: They will be received, 
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(The documents above-referred to, having been heretofore been 

marked Defendant's Exhibits 6 and 7, were received in evidence.) 
BY MR. MACKALL: (Reading from deposition:) | 

"Q, Here is Defendant's Exhibit deposition Number One, -- (which 
has been marked Defendant's Trial Exhibit 6). | 

"Tell us whether or not you took that picture. A. Yes, [sir], I did. 

"@, When did you take it? A, Oh, let me see now, Let me get the 
date (referring to notes), It was on January the 12th, 1956. | 

"Q, And where did you take it? A, At the General Electric Appli- 
ance Park Building No. 2. | 

"Q, Allright. What is it a photograph of? A, It's a penny ey 
Car, 358744, a gondola of steel. 

"Q. Now, tell us whether or not this car as shown in this picture was 
loaded or unloaded? A, It was to be unloaded. 

"Q, So therefore when you took that photograph it had not yet been 
unloaded? A, Hadn't been unloaded, 

"Q, What is this material that we see in the picture (hare: in -- in 
the top, scattered about? A, Well, it's just some scrap lumber with 
waterproof paper thrown on top of the steel. | 

"Q, [And] do you know whether or not this is the way the car was 
toaded [looked] when it arrived at General Electric? A. Yes, sir, right 
after it arrived at General Electric. 

"Q,. [Yes, sir.] Would you put your initials on the back of that photo- 
graph, please? A, Yes, sir (placing initials on photograph). 

"Q@, What is Defendant's Fxhibit Deposition Number Two?" 

(That has been marked as Defendant's Trial Exhibit Number 7). 

"A, [Well] that's a picture of the steel after the scrap lumber and water- 


proof paper was taken off, 

"Q, Is it the same car that you have previously testified about? A. 
The same car, 

"Q, Taken at the same place? A. Same time and place. 

"@, And taken by you? A, Yes, sir. 
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"Q. [Now,] would you put your initials on the back of that one, 
please? A. Yes, sir -- (placing initials on back of photograph). 

"Q. Did [Do] both of these photographs represent fairly and accurate- 
ly the things that you have described? A, Yes, sir. 

* * * 

"Q, Tell us whether or not these bundles were individually wrapped? 
A. No, sir. 

"Q, Meaning they were not wrapped? A. No, sir. 

"Q, What was the protection, if any, from the weather? A, It was 
just the waterproof paper and scrap lumber. 

"Q, Was this waterproof paper secured in any way to these bundles? 
A. No, sir. 

"Q, What was the condition of the steel bundles with respect to 
whether or not there was any extra room in the car for these [those] 
bundles? A. Those were loaded pretty solid. 

"Mr. Rood: Say that again. 

"The Witness: It was loaded solid. 

"Q, Was there any evidence of damage to the steel sheets from load- 
ing that you could detect? A. Yes, They were some chain marks as done 
when loaded. 

"Q, Ididn't get that, A. Or whatever -- however they loaded it 
there. 

"Q, Chain marks from -- "A, (Interrupting) From loading. 

"Q@, From loading? 

"Mr. Rood: You are just asking him what he observed? 

"Mr. Kirven: Yes, sir. 

"Mr. Rood: At that time? 

"Mr, Kirven: Yes, sir; what he observed at that time; yes, sir." 

MR, MACKALL: Now, skipping at page 7, to line 6: 

"Q, Tell us whether or not there was any bracing in the car? A, 
There was none beside scrap lumber on top. 

251 "Q, No two-by-fours or two-by-sixes or anything of that sort? A, 
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No, sir. The only thing you see is the two-by-fours as scrap lumber. 

"Q, Lunderstand that. But just the scrap? A. Yes; [Yeah,] Just the 
scrap lumber. 

"Q,. What was the apparent purpose of the scrap lumber? A, F 
would [I'd] say it was to vel-[hold] the paper down, 

"Q, Just a paperweight then? A. Yes. 

"Q, Aside from taking the pictures, what was the purpose of ‘your 
being there, Mr. Kassens? A, To make an inspection as to the car. 

"Q, And did you make such an inspection? A. Yes, sir. 

"Q, Tell us whether or not you found evidence of damage from car- 
rier handling. A. No, sir." 

* * ix 

"Q, Now, in this case did General Electric reject it to the carrier? 
A, No, sir." 

* * | * 

"Q. Do you know the reason that the shipment was rejected?) A. The 
only thing I know it was rejected on account of it was not the proper ma- 
terial." 

* * ,* 

"Q, Was it rejected on account of any damage by carriers? A. No, 
sir," 

* * ee 

"Do you know who put the shipment into the Graco Storage Plant? A. 
No, sir, I do not know, 

"Q. Or who instructed it to be sent there? A, Well, my understand- 
ing was the shipper." 

MR, MACKALL: I would now like to take up the deposition of Homer 
L. Sams, page 2, line 12, 

"Q. Mr. Sams, give us your full name, please, A. Homer L, Sams. 

"Q, Mr. Sams, have you been served with a subpoena in this|case? 
A. Yes, sir, 

"Q, And you are here pursuant to subpoena? A. Right. 
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"Q, What is your position with General Electric? A. Foreman, 
"Q, And you are foreman of some particular operation? 


* * * 


"A, Well, Iwas a foreman in the Range Department in Section 215. 
* * * 

"Now, with reference to Number One, (Defendant's Trial Exhibit 
Number 6,) could you tell us what that is? A. Well, it is a load of steel 
and a railroad car. 

"Q, All right, did you see that very load? A. Yes, sir. 

"Q, Was it -- where was it when you saw it? A, It was in our re- 
ceiving area in the Range Department, Building Two, at Appliance Park, 

"Q, Now, picture two, (which is Defendant's Exhibit Number 7,) tell 
us what that was or is? A. That is the same steel after we removed the 
paper, 

"Q, You saw that, the original that that picture is made from, the 
very steel? A, Yes, sir." 

MR. MACKALL: Page 5, line 4: 

"Q, I am asking you to tell what the protection was that was visible 
when you saw that steel? A, Well, it was a large piece of paper com- 
pletely covering the steel, not individually wrapped, with the scrap lum- 
ber on top. 

"Q, Was there any other protection except what you have described? 
A. No. 

"Q, Can you describe how the steel was arranged in the car? A. 
Well, it was compact, you might say. It was real close together, almost 
unable to unload it without damage to the material, as you can see in the 
picture there. 

"Q, Were you familiar with the unloading of this car? A. Yes, Sir. 

"Q, And you could tell us what was done and why it was hard to un- 
load it? A. Well, we tried different ways to do it. Once we got started 
it was a simple problem of taking a long crowbar and prying it out one 
load from the other one so we could get our grab in under the steel and 
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hooked the crame to it, Each time we pulled the C-clamps off. It was a 
difficult job to get the steel out of the car." 

MR, MACKALL: Page 6, down to line 14: 

"Q, Did that attempt at unloading result in some marks or scratches 
or damage to the steel that you could see? A, We damaged some. Well, 
I would say some steel on the corners where we pried it out from one 
load to another in order to get ahold of it with the grabs. | 

"Q, Now before the unloading was there any damage that you could 
see to this steel from any cause at all? A. Well, the load of material 
looked rusty from the weather and transit. It wasn't in the bestlof shape. 

"Q, Now can you, not in the best of shape refers to the rust from the 
weather? A, Yes, and all I could see of course was what was on top. 

* * * 

"Q, Other than the weather damage and the damage resulting to one 
of the sheets from unloading, -- A. Unhuh, (Interrupting). 

"Q, Do you know of any other damage to this material? A, No, sir, 
We were supposed to have received drawing quality material and this was 
commercial quality." | 

MR, MACKALL: Line 13: 

"Q. Well, the answer to the question that I asked though, the rust 
damage from the weather and some damage from unloading was all of the 
physical damage? A, Yes, sir. 

"Q. Now tell me about this quality of steel that you started to ex- 
plain, A, Well, it should have been drawing quality material and it was 
commercial quality. 

"Q. All right, can you explain simply, bearing in mind that we are 
not, at least Iam not, a steel man, what this means, drawing quality steel 
and commercial? A. Well, drawing quality steel, you have more flexi- 
bility. Where with commercial quality you don't have the drawing quality. 
You have more drawing quality with your drawing quality material, 

"Q, Now for the job that General Electric had in mind for this steel, 
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it needed which quality, commercial or drawing? A, Drawing quality. 

"Q. And this was commercial? A, Commercial quality. 

"Q. Do you know whether or not General Electric accepted this ship- 
ment of steel or whether it rejected it? A, Well, when we received the 
steel, of course I notified the front office and Mr, Ludwig, and I believe 
Mr, Gray at that time was out there, and I believe it was rejected." 

MR. MACKALL: Page 9, line 11, 

"Q. Was there any evidence of damage to this steel resulting from 
the way it had been handled by the railroad? A, No, sir. I would say no 
on that." 

* * * 

"Q, Mr. Sams, you are the man" -- these are questions by Mr. Rood, 

"Mr, Sams, you are the man who actually received this shipment? A. 
Yes, sir. I was the foreman in charge. 

"Q, And you remember the details of this out of your memory? A, 
Yes, sir, 


"Q, And you remember that the bundles were jammed together? A. 
Yes, sir, 

"Q, So that it was hard to get atthem? A. Yes, sir. 

"Q, What could have made that? A. I would say it was the way it 


was loaded." 
* * * 


"Q, You don't think that it could have gotten jostled in transit? A, 
No, sir, it didn't look like it had been jostled at all. It just looked like it 
had been stacked in there together. 

"Q, But if'the car was run down a railroad gravity hump and banged 
into a train that would bang the bundles together, wouldn't it? A, The way 
it was loaded, it was almost like a custom fit. There was no room for the 
steel to actually move if the cars had been bumped. Now, the loads 
weren't sideways, they were just as you see in this picture, straight from 


the front of the car to the rear of the car, neatly stacked," 
* * 
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"Q, You say that they were covered with the waterproof paper but 

that the bundles were not individually wrapped? A, That is right." 
* * 1 oo 

"Q, Remembering back what you saw back in January of 1956, would 
you say that these two pictures before you are fair and accurate pictures 
of the way the car and the load looked? A. Yes, sir." : 

* * |e 

MR. MACKALL: Next is the deposition of Mr, Cavanaugh, That is 

C-a-v-a-n-a-u-g-h, | 
* * * 

"Q, And where are you employed, sir? A, At Graco Cartage Com- 
pany, 437 North Preston, 

"Q, Ibelieve that you have been served with a subpoena, have you 
not? A, Ihave," 

* * | * 

"Q, Now what was Graco Enterprises? A, Graco Enterprises was a 
storage and cartage firm, Mainly steel storage, We didn't store any dry 
freight or perishables or anything of that nature. Strictly storage of 
steel," 

MR. MACKALL: Page 3, line 11: 

"Q, In what capacity were you with Graco? A. Iwas the Office 
Manager for Graco Enterprises, | 

* * * 

"Q, All right, sir. I am showing him copies of Defendant's Depo- 
sition Exhibits 1 and 2, (Defendant's Trial Exhibits 6 and 7). 

"Now, what did Graco have to do with this steel that we are talking 
about? A, Well, I believe it was assigned to General Electric, and since 
Graco was storage agent for General Electric at that time, it was before 
they settled the disposition of it, they put it in our warehouse for storage 
while they were trying to ascertain the settlement of whether they were 


going to take the material or whether it would be returned to Solway. 
* * x 
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"Q. Can you tell us what the condition of the steel was at that time, 
when it left your warehouse, compared to when it came back from pick- 
ling? A. Well it had accumulated some rusting again because of con- 
densation of the warehouse, Vitreous enameling grade, which I am sure 
this material was, is easily rusted, and we had a condensation problem 
ourselves with the warehouse, and we had some other material gain rust, 
so I would say it had accumulated rust again, To what extent, I couldn't 
say." 

* 


JOSEPH A. DRESCHLER 


* 


Direct Examination 
BY MR. MACKALL: 
Q. Would you state your full name and employment, please? A, 
Joseph A, Dreschler, 
Q. Where are you employed, Mr. Dreschler? A, Baltimore and Ohio 


Railroad Company. 

Q. In what capacity? A, Assistant Director, Claims. 

Q. What'was your position in January of 1958? A, Supervisor and 
freight suits. 

Q. Are you familiar with the freight claim involving the shipment 
which is the subject matter of this suit? A. Yes, sir. 

Q. I would like to show you Plaintiff's Exhibit 60 and ask you what 
that is? A. That is a letter addressed to B. J. -- 

THE COURT: Keep your voice up So we can hear, 

THE WITNESS: This is a letter addressed to Mr. B. J. Solway, Sol- 
way Metal Sales, Limited, Toronto, Canada, dated January 21, 1958. 

Q. Whose name is signed to this letter? A. Burns Gebner. 

Q. Are there any initials below that? A. J.A.D. 

Q. Who is J.A.D. A, Those are my initials. 

Q. Now I would like you to read the first sentence of the third para- 
graph, A, "It is conceded that there is evidence of carrier responsibility 
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for the injury that occurred during rail transportation," 

Q. And you actually wrote this letter? A, Yes, sir. 

Q. And that is your statement? A, That is what I wrote but it 
wouldn't be my thoughts. | 


Q. Did you have any personal knowledge of the condition of this ship- 
| 


ment when it arrived from Louisville? A, No, sir. 

Q. Did you have any personal knowledge of the condition of the ship- 
ment when it was delivered to the original carrier? A. No, sir. 

Q. What was the basis for this statement that you made? , Well, 
if I can sort of qualify it, I think I could. I won't say that is the phrase- 
ology. In all likelihood that should have read, "it is conceded that there 
may be some carrier's liability." 

* * : * 

Q. Was there anyone that gave you any information concerning how 
this shipment was loaded? A. You mean in the car? 

Q. Yes. A. No, I called on the shipper at Wyoming, Pennsylvania, 

Q. Did you get any information from an agent of the originating car- 
rier concerning the manner in which this shipment was loaded? A, Yes, 
sir, That is part of the claim filed, I believe. I also talked with the 
agent, | 

* * 

MR, ROOD: Will you identify the agent? 

THE WITNESS: Mr. Casterline, He was at that time agent of the 
Lehigh Valley Railroad Company at Wyoming, Pennsylvania. 

* * * 

THE WITNESS: Well, the agent had originally reported haying seen 
the car on the load, and said that they were paper wrapped bundles, On 
my trip to Wyoming, in talking to the agent, he indicated that he was un- 
able to verify that. He said that he had seen some cars of metal or steel 
that had been shipped by this shipper, the Diamond Manufacturing Com- 
pany, but this particular car he don't know whether he actually saw it or 


whether the foreman or someone else at the shipper's plant told him, 
* * : * 
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Q. Ishow you a memorandum dated July 22, 1958, with the typed 
name J. A. Dreschler with your initials. Will you refer to that and see 
if that refreshes your recollection as towhen you interviewed Mr. Caster- 
line the second time? 

MR. ROOD: Let me see this memo. 

BY MR. MACKALL: 

Q. Mr. Dreschler, did you make a memorandum following your inter- 
view with Mr. Casterline? A, Yes, sir. 

Q. Did that memorandum accurately reflect what you learned from 
Mr. Casterline? A, Yes, sir. 

Q. And is that the memorandum you have before you? A, Yes, sir. 

Q. Now what does that memorandum state with reference to the in- 
formation which had previously been given to you by Mr. Casterline con- 
cerning the manner in which the car had been loaded? A, After showing 
Mr. Casterline two letters that he had previously written, he told me he 
was unable to definitely state whether or not he had actually seen these 
bundles in the car after it was loaded, 

Q. Did he tell you -- A, He -- 

Q. Excuse me. Go ahead. A. He then stated that perhaps the fore- 
man or someone else had told him that these bundles were paper-wrapped, 
I am speaking of individually wrapped, which he had stated in his previous 
statement, and said he may have just seen it after the paper covering was 
put over the top of the load. 

Q. What is the last sentence in this memorandum? 

Read that, please. A. His last remarks were that he would be unable 
to state how the car was loaded or how the steel was packaged for protec- 
tion against the elements. 

* * * 


Q. Does this first sentence of this memorandum indicate when you 
interviewed Mr. Casterline? A, Yes, sir, 

Q. When was that? A. On Friday, July 18, 1958, 

Q., And this letter, Plaintiff's Exhibit 60, I believe, was written on 
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282 January 21 of 1956? A, Is that the exhibit you just showed me? 
Q. Yes. A. Idon't recall, 
Q. This Plaintiff's Exhibit 60 is dated January 21, 1958? A. Yes, 


sir. 
* 
(Handed to counsel,) 
‘Cross Examination 
BY MR, ROOD: 

Q. Ishow you this memorandum which you made about your interview 
with Mr. Casterline in July, 1958, which was two and a half years after the 
events. Why did you go see him? A, Mr, Casterline? 

Q. Yes. A. I wanted to go to see him to find out the actual facts of 
what he had previously written, I also called on the Diamond Manufacturing 
Company at the same time, to find out what they had in connection with 
this, and investigated it to determine whether or not there was actually 
any paper-wrapped bundles in the car. 

You see, the contention was that these bundles were individually 
paper-wrapped. | 

Q. Now you say in your memorandum on that, Mr. Casterline had 
written a letter on October 16, 1956, and a letter on December 21, 1956, 

A. AsIrecall, either one or both of these letters indicated that he had 
seen this car after it was loaded, he had seen the steel bundles when they 
were in the car and they were individually paper-wrapped, : 

Q. How near was the car when it was loaded, to the railroad station? 
A. Oh, without judging any feet? 

* * 

THE COURT: Was there a siding for the Diamond? 

THE WITNESS: No, this track I would presume they would call ita 
house track, like we would on our railroad, The station was oh perhaps 
from the wall on the outside of this door, the track comes down here -- 
indicating -- and a good sized roadway in between, and the Diamond Manu- 
facturing Company plant runs practically from the station back, 
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THE COURT: All right. 
* 
BY MR, EARNSHAW: 

Q. On either of these trips you made to Wyoming, you made two? A, 
I only recall the one trip. 

Q. Isee, The other you don't recall? In any of your investigation of 
this claim you did not uncover any inspection report by the Lehigh Valley 
taking exception either to the loading or the condition of the car, do you? 

MR. MACKALL: Just a minute, I object to the question on the 
grounds that this shipment traveled under a written contract, the form of 
which has been approved by the Interstate Commerce Commission, and it 
is an effort to vary the terms of the contract, which speaks for itself. 

On that contract it is stamped shipper's load and count, and that 
makes the shipper responsible for that. 

Whether or not the Lehigh Valley Railroad inspected the car after- 
wards is completely immaterial. 


MR, EARNSHAW: As a matter of law, it does not relieve the Gom- 
mission [carriers] from a visual inspection, It changes their duty, but it 
doesn't relieve them, and I am only asking as part of his inspection, did 
he ascertain any inspection report. 

THE COURT: The witness may answer, 

THE WITNESS: No. I didn't go into that phase at all. 


* * 
ALFRED BOND 
[recalled] 
BY MR. ROOD: 

Q. Mr. Bond, you heard Mr, Shallcross testify yesterday? A, Yes, 
I did. 

MR. MACKALL: Your Honor, at this time I would like to renew my 
objection to this witness being permitted to testify after he has been per- 
mitted over my! objection to remain in this courtroom during the testi- 
mony that he is now about to give rebuttal on, 
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THE COURT: The objection will be overruled, The record will re- 
flect your position. 

BY MR, ROOD: 

Q. I ask you whether cold rolled steel is normally pickled? A. No, 

MR. MACKALL: Your Honor, I object to this witness testifying on 
the subject on which I don't believe he is qualified as an expert, I move 
the answer be stricken, 

THE COURT: Overruled. 

MR. MACKALL: May my objections run to all testimony? 

THE COURT: It may. 

BY MR, ROOD: 

Q. I ask you whether the pickling of these goods in this case at 
Louisville discredited these goods market-wise? A, The need for having 
them pickled discredited the value of the goods, yes. 

Q. When the Solway Company went in and tried to find a buyer for 
them in 1957, did you run into trouble because of the fact that ee had 
been pickled and oiled? A. Yes, we did. 

* * lok 

MR. MACKALL: Isn't it also true you had trouble selling a large 
part of the balance of this shipment that you had bought from Diamond, 
and in fact, never did sell all of it? | 

THE WITNESS: I did not, no, 

MR. MACKALL: Or your company? 

THE WITNESS: We didn't sell any more, 

MR, MACKALL:’ That is right. You had trouble not only with this 
shipment but with the balance of the lot that you had bought from Diamond 
with the exception of, I believe you said, two shipments you had sold a 
Canadian company? 

THE WITNESS: I can only speak for myself, I did not cai to sell 
any further tonnage of this particular lot of material. 

THE COURT: Wait just a moment, Mr, Bond, 

Didn't you testify yesterday that this did not deplete the entire steel, 
that was at Diamond? 


THE WITNESS: I did, yes. 

THE COURT: And the rest was not sold? 

THE WITNESS: I did. 

BY MR, MACKALL: 
Q. Didn't you also testify that you expected to get ten cents a pound 
297 for this steel which was the price then of drawing quality, and this was 
commercial property, because at that time there was a shortage of 
steel? A. I did. 

Q. But even though there was a shortage, your company wasn't able - 
to dispose of the entire amount they had bought from Diamond? A. I did 
not try to sell any more steel. 

Q. That is not the question, Mr. Bond, A, There is nothing in the 
records to indicate we sold further steel. 

Q. Would you read my question back, please? 

(Question read by reporter.) 

THE WITNESS: We didn't sell any further steel. 

BY MR. MACKALL: 
Q. The answer is "that is correct?" A. Right 
* * * 

THE COURT: Mr. Rood, what is the proffer of this testimony? 

MR. ROOD: This entirely concerns what happened at General 
Electric and of how General Electric has these two non-communicating 
divisions, electric stoves and home washing machines, and how the rec- 
ord that Diamond has had for the quality of work, and how there was 4 
shortage of these steel sheets in 1956 in the market, and how shipment 
by rail gondola cars was standard practice, 

MR. MACKALL: Your Honor, I am sure you remember there was 
nothing in the direct testimony from the defendant concerning the organi-~ 
zation of G.E., nothing in the record put in by the defendant about Dia- 
mond's record with G.E., nothing about a shortage of steel sheets, and 
nothing about shipping by gondola being standard practice. 

I submit it is improper rebuttal testimony. 
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THE COURT: All right. The objection will be overruled, We will 
299 proceed, : 
* * * 
"Q, Let us have your name, Mr. Clark, A, Clarence Clark, 
"Q, [And] have you also been served with a subpoena to testify in this 
case? A, Yes, [sir]. 
"Q, What was your position with GE, [General Bleetre?) A Tam 
a buyer in the Home Laundry Department, sir. 
"Q, How long have you been a buyer in the Home Laundry Depart- 
ment? A, Since 1955." 
* * * 
"Q, Did General Electric regard Diamond as a reliable supplier? A. 
Yes, sir, we still do." 
MR. MACKALL: [I object to that as being completely irrelevant and 
move the answer be stricken, 
THE COURT: The objection will be overruled, 
BY MR. ROOD: 
"Q, You visited the plant? A. Yes. 
"Q, Did you regard it as a high grade plant? A, They are ; in my 
opinion an excellent supplier of perforated metal." 
MR. ROOD: Skipping to line 16. 
MR. MACKALL: May my objection extend through? 
THE COURT: It will run through the testimony, 
* * ik 
MR. ROOD: I turn to the deposition of Mr. James C, Gray. | Page 2, 
line 12, 
"Q, Give us your name, please. A. James C, Gray.” 
MR, ROOD: Line 19. | 
"Q, What is your occupation? A, Lama purchasing-manufacturing 
specialist in the Range Department. 
"Q, Were you such at the time that this steel arrived here in Janu- 
ary of 1956? A. No, I was not. 
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"Q. What were you then? A, A material control man. 

"Q,-+-material-centrol-man? - A: --FKes, 

MR. ROOD: Skipping to line 9. 

"Q. # [M]aterial control man? A, A material control man has the 
responsibility of quantities of orders to be placed, the following of the 
orders to see that they are in on schedule, the condition is good, that they 
go through the equipment. 

"Q. Now did you see this particular shipment of steel that we have 
been taking these depositions about? A. I did. 

* ” * 

'tQ. Now what was the product that G.E. hoped would arrive in this 
shipment, what were you expecting to get? A. Prime drawing quality 
vitreous enameling steel. 

"Q. And what in fact arrived in this car? A, Well, we had rusty 
commercial quality vitreous enameling." 

* * * 

"Q, Did you really mean to say supply on the mill or demand? A. 
The demand exceeded the supply at the mill, 

"Q, And for that reason -- A, They would not take our order." 

Parenthetically that means that the mills would not take an order. 

THE COURT: Take an order for what, Mr. Rood? 

MR, ROOD: Vitreous enameling steel sheets. 

THE COURT: Drawing quality? 

MR. ROOD: He is talking about drawing quality. 

THE COURT: All right. We will please help the Court, Mr. Rood, 
Because that is what the Court understood he was talking about. 

* * * 

"Q. Was this steel accepted or rejected by General Electric? A, It 
was rejected, 

"Q, What was the reason for that? A. Our -- can I explain what that 
word rejected means? 

"Q. If you will, yes. A. So we can be sure we are talking the same 
language. 
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To us, a reject is when we see potential damage or loss of material. 
It does not mean that we know for sure that it is, So we reject the ma- 
terial, so it puts it in a doubtful stage, and initially this was rejected be- 
cause of the rust." 

* * 

"Q, All right. What does happen next? 

Initially the rust caused it to be placed in a doubtful status and for the 
time being rejected? [A. Yes.] | 

"Q, What-happened [And what] next? A, The material was removed 
and bundles [were] opened, The rust was in several inches on the edges. 
Down in the center of the bundles, they were clear, They had some 
water marks in there that we could pickle off. It hadn't been in long 
enough to set into it to pit it, So, and the edge rust will give us trouble 
in #t[the dies], We couldn't have used it from that standpoint. The ma- 
terial, several pieces, was cut up, and we ran inte-[it through] a polishing 
equipment we have which removed this rust, and it was removed immedi- 
ately to the presses and put into the press, and it wouldn't draw : part." 

MR. ROOD: Skipping down to line 17. 

"Q. Would you amplify that for Mr, Rood? What do you mean by 
‘wouldn't draw'? A. Well, it wouldn't form the part. In other words, the 
steel would maybe the word brittle would be good to use. It would just 
break off at the corners. It wouldn't roll around the corners, The ma- 
terial wouldn't flow. It would just break as you came down with your dye 
on i [the part, on the iron,]". | 

* g : * * 


"Q. Mr. Gray, I am confused abeut [by] your saying that General 
Electric had no use for commercial quality sheets just after Mr. Clark 
told us that General Electric bought commercial quality sheets in large 
volume from the same supplier, Diamond, Which one of you was [is] 
correct? A, Well, I think we are both correct. 

"Q. Explain, will you?" 

MR, MACKALL: Your Honor, this goes to my objection before this 
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testimony was ‘started, that it is irrelevant because the organization of 
General Electric is immaterial in this case, 

THE COURT: The objection will be overruled. 

THF WITNESS: "A, Mr. Clark was speaking for the Home Laundry 
Department, which is [separate] together. We are physically located in 
the same area, and thatis [that's] all. 

"Q, When you say ‘we’, you do not mean General Flectric? A. The 
Range Department, in all it-is [--] to my knowledge [is] in all [--] every- 
thing pertaining to this case is Range Department. 

"Q, Well now, were these sheets useable in the Washer Department? 
A. I don't know. 

"Q, [You'don't know.] What else do you make here? A. Refriger- 
ators. 

"Q, Were they useable for refrigerators? A, I don't know.” 


* * * 


BY MR. ROOD: Going to page 20. 


Your Honor, I was asking Mr, Gray about gondola cars. I said, 
"Isn't this the normal way to get your steel" and he, at page 20, line 14, 
says, line 13, says, ''No, sir." 

* * 


"Q. What was [is] the normal way? A. Truck, 
Q. Wait a minute. (To the Reporter), read [repeat] the question, 
please, 

(Whereupon the question was read by the reporter.) 
"A, No, sir. 
"Q, Again? A, No;-sir, We normally ship by truck. 

* * * 
The question I actually asked was is it normal railroad method? 
"A, Oh, an [in] open geldela-by [gondola for] rail.[?] 
There-is-aquestion mark after that. 


Q. Yes. A. Yes. 
* 
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"Q. Mr. Gray, it has been suggested these goods were rejected be- 
cause they were not manufactured by the U.S; [United States] Steel Cor- 
poration. Was that the point as to quality of the goods, or was it just that 
they were not drawing quality and they didn't meet your flexibility tests? 
A. Because of the tests. 

"Q. In processing these enameling sheets for [manufacturing] ranges, 
does it injure the stee-[goods] to have them oiled? A, The steel? 

"Q, The sheets. A. Yes, sir. 

"Q. The reason I ask this is there is previous testimony that these 
sheets were sent to the -- 


[MR. KIRVEN: (Interposing) Louisville Metal Treating. ] 

i£-beg-your-pardon, 

[Continuing] 

"Q, -- Louisville Metal Treating Company by the [railroad] carrier 
to have-them [be] pickled and oiled, then [and then] someone said after- 
wards for Vitreous Enameling purposes it would-speil-them, [that being 


oiled would -- would spoil them, and ethers said [and someone else said 
that]it wouldn't make any difference, and I wish you would tell us what the 
facts—are [is]. A. Well, for our applications, our cleaning processes, 
pre-cleaning them-[the materials] for enameling[,] nermral-[the oil will 

not — the normal] mineral oil used by a mill would-{will] not [--] our 
cleaning system would be contaminated by putting this oil in [into] them. 

In other words, pickling;-prier [the material prior] to enameling, [which is 
the first stage of enameling,] you pickle the material, the oil would get into 
the system and contaminate the system. [T]hat is[,] the normal mineral 
oil that is used, 

"Q, Is your memory clear about the price fluctuations from the end 
of 1955 for the next year or year andahalf? A. Yes, sir, to an area of 
reasonability, 

"Q, You said [that] at the time of ordering these sheets there was a 
shortage? A, Yes, sir. 

"Q, You couldn't buy them from the mill directly and therefore you 
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had to shop around and find them in warehouses? A, Yes, sir. 

"Q@, And that had the effect of increasing the price? A. Yes, sir. 

"Q. How long did this condition continue, sir? A, I left steel in late 
56. It was still in effect at that time to some degreef[,] [n]Jot as bad[,] 
[ajnd I went back working with steel in approximately September of '57[,] 
and it had eased at that time. It was no longer a -- there was actually a 
surplus at that time, 

MR. ROOD: Page 32, this is almost the end. 

"Q. You mentioned these gondola cars were-[with] steel tops on 
them?" 

MR, MACKALL: What line? 

THE WITNESS: Line 21. 

"Q. You mentioned these gondola cars were steel tops on them, You 
didn't mean to say that in 1955 or '56 steel sheets were commonly being 
shipped by railroad in that kind of car instead of ordinary gondola cars, 
did you?" 


THE WITNESS: A. No, sir. 


* 


MR. MACKALL: Yes. 

"Q@. Do you know whether the prime quality vitreous enameling 
steel -- A, It should be changed to iron, enameling iron. 

"Q, All right, iron, which you wanted was demanding a higher price 
in 1956 than commercial quality steel? A, Yes, sir. 

"Q, And-- A, Isay that. In our case I know. I don't know of the 
entire industry. 

"Q. That is right. Well, we are speaking of this shipment, that is 
right. A. Number one? 

"Q@. Yes. A. Can I clarify this? We have no application for com- 
mercial quality of this particular gauge. 

"Q. Just totally dentt [didn't] need [what arrived?] A. That is right. 

"Q. Do you know what the gauge of this was? A. 16 gauge, 

"Q@. 16 gauge. Now, can I back up a minute? 
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The commercial quality steel of similar er [ -- ] somewhat similar 
to this, not technically similar at all[,] was at about 7.6 cents at this time 
based on the testimony of the previous witness, A, That is Seas onably 
close. 

"Q, Now, then, would a three cent differentiation [differential] be the 
differentiation [differential] between the price of commercial quality steel 
and what you wanted at this time? | 

["MR, ROOD: I object to that question. You can ask it without leading 
him. ] 
#. [Q] All right, I'll rephrase that, i-have-to strike that, 

"Q; --¥ou can- teH-s,- -A;-There- is mor e-of the question 

"Q. If you could tell us [,] what would you have expected to pay for 
prime quality vitreous enameling iron at that time? A, Prime, ypu say 
without the drawing quality to it? 

"Q, No, the way you wanted it, which would have had the drawing 
quality, wouldn't it? A. Yes. 

Q. With the drawing quality, A, Well, the market at that time was 
really what you could get material for that you needed[, ] [s]o our (Ps -] we 
were not paying what we expected to pay but more what we had to pay. 

"Q. Yes[.] [WJell, how much more, do you know what they had agreed 
to pay for this, assuming it was what you desired? A, If my memory is 
correct, it was about 10:50 [Ten-fifty]. 

"Q. [So] this would be about three cents more a pound than the price 

of [the] commercial quality steel? A, Yes. 


* * ik 


MR. ROOD: I ask counsel to stipulate that the shipment was governed 
by Consolidated Freight Classification Rule 27, on loading, which says 
that, "Owners are required to load into or on cars freight for forwarding 
by rail carriers and to unload from cars freight received by rail car- 
riers, carried at carload rate, or rates" with certain exceptions that don't 
apply, 

MR. MACKALL: Your Honor, this comes as a complete surprise, I 
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think this should have been included in the pretrial procedure, and there- 
fore I cannot stipulate at this point to that. 

MR. ROOD: 'The only point is that the shipper always loads. 

THE COURT: All right. It will be received, 


* * 
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Sections 1 and 8 of Contract Terms and Conditions 
(uniform) from reverse side of U.S. bill of lading. 


UNIFORM FREIGHT CLASSIFICATION 5 


CLGictabieh Fea PONE 


Sec. 1. (a) The carrier or party in possession of any of the property herein described shall be liable as at common law for any loss thereof or damage thereto, 
except as hereinafter provided. i 

(b)_No carrier or party in possession of all or any of the property herein described shall be liable for any loss thereof or damago thereto or delay caused by the 
act of God, the public enemy, the authority of law, or the act or default of the shipper or owner, or for natural shrinkage. The carrier's liability shall be that of 
warebouseman, only, for loss, damage, or delay caused by fire occurring after the expiration of the free time allowed by tariffs lawfully on file (such free time to be 
computed as therein provided) alter notice of the arrival of the property at destination or at the port of export (if intended for export) has been duly sent or given, 
and after placement of the property for delivery at destination, or tender of delivery of the Property to the party entitled to receive it, has been made. Except in 
case of negligence of the carrier or party in possession (and the burden to prove freedom from such negligence shall be on the carrier or party in posession), the carrier 
or party in posseasion shall not be liable for loas, damage, or delay occurring while the property is stopped and held in transit upon tbe request of the shipper, owner, 
or party entitled to make such request, or resulting {rom a defect or vice in the property, or for country damage to cotton, or from riots or strikes. 

(¢) In case of quarantine the property may be discharged at risk and expense of owners into quarantine depot or elsewhere, as required by quarantine regulations 
of authorities, or for the carrier's dispatch at nearest available point in carrier's judgment, and in any such case carrier's responsibility a! coase when property is 
#0 discharged, or property may be returned by carrier at owner's expense to shipping point, earning freight both ways. Quarantine expenses of whatever nature or kind 
upon or in respect to property shall be borne by the owners of the property or be a lien thereon, The carrier shall not be linble for loss or damage occasioned by 
fumigation or disinfection or other acts required or done by quarantine regulations or authorities even though the same may have been done by carner's officers, 
agenta, or employees, nor for detention, loss, or damage of any kind occasioned by quarantine or the enforcement thereof. No carrier shall be liable, except in case 
of Dealigvnce. for any mistake or inaccuracy in any information furnished by the carrier, its agents, or officers, as to quarantine laws or rpgulations. The sbipper 
shall hold the carriers harmless {rom any expense they may incur, or damages they may be required to pay, by reason of the introduction of the property covered 
by this contract into any place against the quarantine laws or regulations in effect at such place, 


Sec. 2 


(b) Asa condition precedent to recovery, claims must be filed in writing with the receiving or delivering carrier, or carrier issuing this bill of lading, or carrier 
00 whoee line the loss, damage, injury or delay occurred, within nine months after delivery of the property (or, in case of export traffic, within nine months after 
delivery at port of export) or, in case of failure to make delivery, then within nine months after a reasonable time for delivery has elapsed; and suits shall be instituted 
egalnet any carrier only within two years and one day from the day when notice in writing is given by the carrier to the claimant that the carrier has disallowed 

claim or any part or thereof specified in the notice. Where claims are not filed or suits are not instituted thereon in accordance with the foregoing pro- 
visions, no carrier be! jer aball be liable, and such claims will not be paid. ! 


If this bill of lading is issued on the order of the shipper, or bis agent, in exchange or in substitution for another bill of Inding, the shipper's signatare 
i lading as to the statement of value or otherwise, or election of common law or bill of lading liability, in or in connection with such prior bill of 
idered a part of this bill of lading as fully as if the same were written or made in or in connection with this bill of lading. 
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Plaintiff's Exhibit 6(b) 


MAILING ADDRESS: MAJOR APPLIANCE DIVISION 


Y : 
canuuvinwurmsnanonen GENERAL €Q ELECTRIC 


ACKNOWLEOGEMENT COPY. > 
RENDER COPIES OF INVOICE ACCOMPANIED COMPANY 


BY SHIPPING RECEIPTS APPLIANCE PARK, LOUISVILLE 1, KY. PURCHASE ORDER 
jase MARK ALL INVOICES AND CORRESPONDENCE WITH 


OUR ORDER NO. DEPT. Rane & Water Heater 
INVOICE EACH ORDER SEPARATELY 


"PURCHASING SECTION 


SHIP TO: 2 
ee © GENERAL ELECTRIC CO., APPLIANCE PARK, KY. VIA Fastest way 


MARK EACH PACKAGE WITH: 


1, COMPLETE 3 rT Order i A 7 
cara aa te gaa ~— atp6.__2 ocx No.l uaber Mest Be Shown 


QUANTITY ANDO DESCRIPTION ? ORDERON Face of i 
AP| RW | 262990-A 


Solway, Neval Sales DATE 12-21-55 
26 ErnestAve. 
‘foronto », Conn. ACCT. NO. 

T-105 Rosner 


Avten: Mc. A. E. Bond 
QUANTITY ORDERED G. E. DRAWING OR PART NUMBER ™ GE R/M STOCK NO. 


| 3068 bl =| | | 


057 x 49 x OL Vit.Rname. Mrawing Quality (U.S. Steel) $10.00/CWr 
° 


(00tf6 - 
Fob: Wilkesbarre, Pa. 


NK Confirmed: phone 12-21-55 No not duplicate Po aie 


Ship: as soon as possible fastest way SHIPPING SCHEDULE 


a “ alhay a ez Sha é, SMIPPING DATE | QUANTITY REQUIRED 


W540 4 tg flonan 


FOR GENERAL ELECTRIC CO. USE ONLY GENERAL ELECTRIC CO, MAJOR APPLIANCE DIV. 
REQN. NO. : 


ON.NO. z DELIVER TO JD Wright Pur tik in 8 8 ~" 
Q 05095 See Above WKX RC Seelig Buyer ‘ch al L1 Fxt 526 


BY 
SUBJECT TO THE CONDITIONS ON THE REVERSE SIDE OF THIS ORDER. 


UARCO INC.- CHICA F 
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Plaintiff's Exhibit 6(e) 


Decerber 27t':, 1955. tg 


Diavtond ‘irg. Coey PL’S. EX G (2) | 
Bouwd 


Wyoming, Pr. 
; Fora. 


Atter:tions “Ir. «oste: 


Dear Sirt oe ee 


With reference to our conversation, we have requested 
you to load one carload of about 50 tons of Endmelling 
Sheets .057 x 49" x 91", in an Open Gondola Car, and 
arrange to cover it with Waterproof Papers. 


As soon 23 you place the Car for loading, kindly wire 
us the Car number, and also turn the Car over to your 


freight agent at Wyoning, for our account, and we will 
furnish them with tee shipping bills, 


We thank you very kindly for your co-operation, we are, 
Yours ‘very truly, 
SOLWAY METAL SALES LIMITED 


3. J. Solway. 
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1950, 291 due 5, 2942. 


rr > MEMCRANDUM i a ment fiat a Sill of aging ha {and ts not the O:. 
3 se Dd bere, 


a7 N43 
Wed ea eces 


seated bara¥s da eet on the date of the receipt by 


wlow. ha appa mt 5t 4 ficton of content 
Pas daheates below, wh sally Tite: jot ia 
fours Moual 
atest Hine, os herwi. oar ut 
reed ac vr ofetlor any of said property over all or any portion of said route to estimation, and ins to cue. - 
re interested in all ov any of said perty, that every service to be performed hereunder sholl be subject to all the concisions not pr 
Didited by Jaw, wheikcr printed or written, herein contained, including the conditions on back hereof, which are hereby aygreed to by t 
‘ipper and necepted sor hinise 'f and his assigns. 


(eat or street ade , t 


{ notification only Y 


tho teres 


Comstpned Lol os aw re ‘ 


ee ep tt 


entination .- - —# UML iy---——-- -—-— State of. 


yo: 


Ee 


srettte 


ve 


z Car Thiltial ss coe Car Now hae 
= ; ; TE744 
*WEIGHT. | CLASS cur cae yer 


oni aeDle OF SHG ICLED. SPECIAL MARKS AND EXCCPTIONS gubley Garretcn) «| ORRAPE | COLUMN Subject to Seerion 


Y dittoas, if this sintys 
AGI D Py oie i ! Te ed to the « 
‘ ae! rR “4 oO wrt ee ‘ ¢ 
-'_ QUNDUDS. PULLIN ENAMELLING STEEL- : LET oub roeaeres on 
MERE rn 1 + | : 7 or, the Cong 
COMMERCLAL ¥ ALL Tee | n the following: stat 
Sead aa cee cn a a | | : : 
a \ The carrier shall not rey 
delivery of this shi 
without peyment of freiy 
ance all other lawful charg 


| eesti | oR 


ULM! SD 


(Signature of Consynor) 


If charges are to be p 
paid, write or stamp he 
“To be Prepaid.” 


Received $-—-. = 
to apply in prepayment 
the charges on the prop 
described hereon. 


Agentor ¢ 


nature here 


tycern tw w by vcornee by water, the Liw requires that the bail of bidiegy shall state 
suede i tee 


’ ¢ i . 3 ; Charees 
ts Gepepdeot on value, shinpers are required to state specifically in wiiting the wre on dee lured 
ty. 


ct vata of the uroperty ia hereby specificrtly at.ted by the chivper to be not excess 
per 


Shipper. 


LIHIGH VALLEY RAILROAD 
Plaintiff's Exhibit 7(b) ae A te 123 aan 


Por ove in covveotion with the Porm of Btratebt.Bill of Lading epproved by the Hoard of Transport Commiasionrrn for Canada by General Ortier No. 41 of 15th Jaly, 1909 
‘ tnd ee amouded by General Order No. 797 of 9th June, 1954, t 


ener ke eCEL e ROOD a ET RIC ER 6 

ae CANADIAN NWATIONALARATEWLES*  — 33 
| 

fe Ih of fading has b 1 dd H 

THIS MEMORANDUM  Soustineristomere,thet 2.0 of oaing iat ten ceering one Obs ae 

erty namod heroin, and Is intended sololy for filing or rocord. A vents No. a 


Shipper’s 5 ace ea 


=D, subject to the classifications and tariffs in effect on the date of the receipt by the cartier of the property descri 
Original L . of Lading, : 
. sees 


ey 


the goods described below, in apparent good order, except ine noted 


doand destined as indicated below, which said 
1 


. it ; | 
: Consigned to... i We eer SCPE Ma Kalra Not fae parpaees BC GUTS + 
Bem ; a > oe i need Lites fas ape ie x; p tole 
* ar Coketeatuigis me DEFOR ERP EO Cede "w cusecees ar LE i SRL Rmsatss Gy | ecueseonatas. Uoaatese ied 


ae 


pret al te 
wemieee lt . : 


BUFFALO {Ti 


Packages . |(Subject to Correction)! RATE | coLUMN| If charges arc to be pre- 
paid, write or stamp here, 


“To be Prepaid.” 


, 


DESCRIPTION OF ARTICLES AND SPECIAL MARKS ) WEIGHT =—|GLASS OR} CHECK 


1l | BUIDLFS STERL SHEETS 
VIT. ENAM. 49" x 91" 
(1389 .SHEETS) : 100456 : 


o. Lat rert ale 
es 


. 
THEIR ORDER AW 262990-A - _| Received $ 


Rare aes ° “| to apply in prepayment of 
RANGE & WATER HEATOR DEPT. "_| the charges on the property 


a |, | described hereon. 


‘ 


Agent or Cui 


Por, .annannnnnnnneneeneemnncnnennn, ee 


(The signaturo here whuowledges 
lonly the amount prepuid.) 


Charges Advanced: 


— 
_—__| 
— 
—_—_- 
— 
—— 
__ 
a 
ee 
———— 
——a 
———_ 


° wy amar 
veld bas chy Sh dd 


En 
( AVAILABLE 
nal bound volume 
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& 
> 


e ea 

roe nt aeahe Zaven 4 

J oleny Metal Dales iLimited Seg > 
Sige & 


Purchase Order , oe 
This number must appear : 
i /on your Invoice 


TOrOnty eee errr DEE OEION.. 76M gg £993.. 


“Attention Nr. Yrank Fost tCr i 
Quantity Description of Material Price : 
Your aceunuletion ofs— 


igorox. 400 tons 2057" x 49% x 91" Prime r 
Vitroous jinamelling Shects @ .08-1/2! por 


Delivery 1.0.3, YVyoring, Pa. 


Usual 
Shipment Prompt 


Shipping Consign to Will advise 


Instructions Destination 


Route 
Remarks Confirming your Telegram of Docunber 5th. 
é 


Sales Tax License No, 4; 


hyde ee Parente, Canada, 


Seanciiore A olin meee Solway Metal Sales Ltd. 


Dry ity / 


BEST COPY | 
from the original 


? 
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X 
TDIAMONID MIANURACTURING, OO 3i PANW \ 


INDUSTRIAL, ARCHITECTURAL AND ORNAMENTAL 


Pi PERFORATED METALS AND | AMON 
eo PERFORATED METAL PRODUCTS ERCRILLES 


WYOMING, PENNA. 


SIZING & PHOCESSING SCREENS | GRILLES AND REGISTERS 
FOR MINING. QUARRYING ‘ H FOR AIR CONDITIONING, 
FOOO. CrHemical, | HEATING AND VENTILATING 
TEXTILE INDUSTRIES Januar y 31 > 1 956 ,_ DIAMOND ORNAMENTAL CANE 


i 


ed Be? 
Sila ; s ae) 
PLS. EX, LO eee 
ee ptehet gerry al Rf’! % 
C. Solway & Sons, Limited Ate ay Sie bana 
26 Ernest Avenue, 
Toronto 9, Canada nis 


stention: B. J. Solway 
Dear Mr. Solway: 


Your letter of January 27th, comes as more or less 
of a surprise to us, since you state that your customer refuses 
to take delivery of the steel which was shipped to him, and that 
he has further requested that you take back the merichandise. 


| 

We received your letter of January 16th, together 
with the two photographs, and a copy of the letter from the 
customer, regarding Car 358744 as it was received at destination. 
We assumed of course that your customer, according to his note, 
had filed a claim with the Railroad, same #220, and that any 
question of damage to the material in transit would be taken care 
of by the carrier. 


We loaded this car and used a gondola as you suggested, 
and the bunsiles were covered with waterprpof paper; same being 
held in place with two by fours. Apparently this car in transit 
was humoed at intervals, and no doubt the bundles moved and upset 
the waterproof paper covering, which was placed over the sheets. 
We do not like to use railroad shipment on material of this kind, 
but naturally we did not question the method of shipment, at the 
time you gave us the call, and instructed us to forward. The 
steel could have been placed in a boxcar, but this would have 


ified a gondola. Actually, could have had whe bundles 


spe 


+i - - : 
he attempted to unload it.This was obviously the reason why you 
es ~ 


placed on our over-th top steel truck, and this would 
nave provided a very safe celivery. 


Ne sincerely hope that this thing will work out in 
some manner for you, but you must understand that our hands are 


AVAILABLE 
bound volume 


January 5:., 1956 


tied here and we cun do no a:ng with the Lehi. “alley Railroad, 
inasmuch as at your direc ion, the car was tur ‘x to them, 
and we donft even know~ .ere the steel was shi... or the name 
of the customer. It w. td appear thetefore inat ine recipient 
of the material has a s.laim on the carrier, and we can therepre 
see no reason why the claim which he has instituted should not 
be honored and paid by the railroads. 


Very truly yours, : 
DIAMOND MANUFACTURING CO, 


See wo” 


FRANK FOSTER, 
V. P. In Charge of Sales 
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THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM eer es 


Oct. 4,1956 
BALTIMORE 1, MD. 
c. E. THRASHER 


GENERAL FREIGHT CLAIM AGENT IN REPLYING REFER 


TO NO. 147935-39 


The Solway Metal Sales Ltd., 

26 Ernest ail 24 
Toronto, 9, Can. Ca ae 
nk eae 


Gentlemen: | 


We refer you again to claim filed with us March 21,1956 tor 
$10719. 58. 


According to our investigationthe steel involved in the ieee 
was rejected by the General Electric Co. account of not the 
type ordered and not suited for enameling of their products. 


We understand the steel was rejected to your organization | and 
stored in the warehouse at Louisville, my. ' 


Please let us know what disposition will be made of the danagea 
steel. 


S 
pears teen E fh 


x oe ee 
cn 


oarnoit sUPFALO ROCHESTER 
ToLE00 cunvesawe mEw YORK 


akeon youncsiown PHILADELPHIA 
pittssuROK 


spaimerieco wmeetine ' 
DATION CUMBERLAND ; WILMINGTON 


INDIANAPOLIS covumaus | BALTIMORE 


WASHINGTON 


CIMCINMATE 
sowrsvecra uumtincton CHARLESTON 


Y AVAILABLE 
nal bound volume 
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THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM DEPARTMENT 
BALTIMORE 1. MD. 


= S SEHERAE CREIONE CLAIM AGENT January 15, 1957--=-3 IN REPLYING REFER 
TO NO. 147935=39 
Solway Metal Sales Limited, 


26 Ernest Avée, { 
Toronto 9, Canada. 3 


Attn: Mr. J. Bentley 
Gentlemen: 


Replying to your letter of January 4, 1957, regarding 
your claim in the amount of $10,790.58, covering the value and 
freight charges for steel sheets in car PRR 358744, moving from 
Wyoming, Pa., December 30, 1955, consigned to General Electric 
Company, Appliance Park, Louisville, Ky. 


This shipment arrived at consignee's plant January 12, 
1956, and was inspected by a representative of the B.& O.R.R., 
who found shipment wet and slight traces of rust. At the time 
of inspection, the extent of damage could not be determined. 
Our agent had an understanding with the General Electric Co. that 
they would notify him as to the extent of damage after the material 
was used, On about February 21, 1956, our agent learned that these 
steel sheets were placed in a warehouse, awaiting disposition of 
shipper. 


We have developed that shipment was not accepted by the 
consignee due to the fact that it was not the type ordered and not 
suitable for enameling of P their products, 

eee es 

This shipment was placed in storage by other than carriers, 
and we have recently had it inspected by a metallurgist connected 
with the Louisville Metal Treating Service, Inc., Louisville, Ky. 
The report we received from this metallurgist is to the effect 
that he can see no reason why shipment could not be used after be- 
ing pickled and oiled. He has further offered to take care of this 
work at a cost of 2¢ per pound. 


As this shipment was refused account not the type 
ordered, it is the shipper's obligation to have it reconditioned 
and salvaged to the best advantage, and adjustment will be made 
for any damage for which carriers are responsible. 


Your. 
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THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM DEPARTMENT 
BALTIMORE 1, MD. 


= a egg CLAIM AGENT March 28, 1957---3 IN REPLYING REFER 
To No. 147935-39 


Solway Metal Sales Ltd., 
26 Ernest Ave., 
Toronto 9, Canada. 
Attn: Mr, d. Baie 3 4 


Gentlemen: - ae Ss 


Referring further to your claim in the amount of 
$10,790.58, value and freight charges for steel sheets in | 
car PRR 358744, from Wyoming, Pa., December 30, 1955, con=- 
signed to General Electric Co., Appliance Park, Louisville, 
Kys We have had the entire consignment pickled and it is | 
now in good condition. 


This shipment has been returned to and is now in | 
storage with the Greco Enterprises, Inc., at Louisville, ee 
where it is being held for your disposition. 


We have a definite statement that shipment would not 
have been accepted by the original consignee, if it had arrived 
at Louisville in good order, as it was not the type ordered 
by consignee and it was not suitable for enameling of their 
products. 


Please arrange for prompt disposition through the 

Greco Enterprises, Inc., letting us have withdrawal of claim. 
| 
If we can be of further service, please advise. 


COE ) 
SIGNEO BY 
ASSISTANT GENERAL FREIGHT CLAISRG 


CHICAGO oetroit BUFFALO ROCHESTER 


TOLEDO Cinvacane new YORE 


YOUNGSTOWN 
PITTSBURGH 


AKRON 


SPRINGFIELD DAYTON WHEELING 


PHILADELPHIA 


CUMBERLAND | WILMINGTON 
INDIANAPOLIS COLUMBUS | BALTIMORE 


WASHINOTON 
CINCINNATI ! 


Loursvaare HUNTINGTON SHARLESTON 


St. LOUIS 
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THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM DEPARTMENT 
BALTIMORE 1, MD, 


< eal egal CLAIM AGENT January 15, 1957~-==-3 IN REPLYING REFER 
TO NO. 14793539 
2 Solway Metal Sales Limited, 


26 Ernest Avée, J 
Toronto 9, Canada. ; 3 


Attn: Mr. J. Bentley 
Gentlemen: 


Replying to your letter of January 4, 1957, regarding 
your claim in the amount of $10,790.58, covering the value and 
freight charges for steel sheets in car PRR 358744, moving from 
Wyoming, Pa., December 30, 1955, consigned to General Electric 
Company, Appliance Park, Louisville, Ky. 


This shipment arrived at consignee's plant January 12, 
1956, and was inspected by a representative of the B.& O.R.R., 
who found shipment wet and slight traces of rust. At the time 
of inspection, the extent of damage could not be determined, 
Our agent had an understanding with the General Electric Co. that 
they would notify him as to the extent of damage after the material 
was used, On about February 21, 1956, our agent learned that these 
steel sheets were placed in a warehouse, awaiting disposition of 
shipper. 


We have developed that shipment was not accepted by the 
consignee due to the fact that it was not the type ordered and not 
suitable for enameling of " their products. 

ted Saas 

This shipment was placed in storage by other than carriers, 
and we have recently had it inspected by a metallurgist connected 
with the Louisville Metal Treating Service, Inc., Louisville, Ky. 
The report we received from this metallurgist is to the effect 
that he can see no reason why shipment could not be used after be- 
ing pickled and oiled. He has further offered to take care of this 
work at a cost of 2¢ per pound. 


As this shipment was refused account not the type 
ordered, it is the shipper's obligation to have it reconditioned 


and salvaged to the best advantage, and adjustment will be made 
for any damage for which carriers are responsible. 


Vy Sooo 


BEST COPY 
from the origin 


aa Ss 
Plaintiff's Exhibit 37 nS: 
THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM DEPARTMENT : 
BALTIMORE 1, MD. i 


Se eRAT: TREIONY CLAIM AGENT March 28, 1957---3 IN REPLYING REFER 
To NO. 147935=39 


Solway Metal Sales Ltd., 
26 Ernest Ave., 
Toronto 9, Canada, 
Attn: Mr. J. ee 3 ae 


Gentlemen: - oe ee 


Referring further to your claim in the amount of; 
$10,790.58, value and freight charges for steel sheets in. 
car PRR 358744, from Wyoming, Pa., December 30, 1955, con- 
signed to General Electric Co., Appliance Park, Louisville, 
Kys We have had the entire consignment pickled and it is | 
now in good condition. 


This shipment has been returned to and is now in | 
storage with the Greco Enterprises, Inc., at Louisville, Ky., 
where it is being held for your disposition. 


We have a definite statement that shipment would not 
have been accepted by the original consignee, if it had arrived 
at Louisville in good order, as it was not the type ordered 
by consignee and it was not suitable for enameling of their 
products. 

Please arrange for prompt disposition through the 
Greco Enterprises, Inc., letting us have withdrawal of claim, 


If we can be of further service, please advise. ! 


Cb Pah. 
SIGNED BY 
ASSISTANT GENERAL FREIGHT CUAL 


oergoit BUFFALO ROCHESTER 
TOLEDO 


CHICAGO ' 
CLEVELAND wEw YORK 
AKRON LOUNosTOeN PHILADELPHIA 


" 
SPRINGFIELD warren WHEELING PATESEURG | 
CUMBERLAND i WILMINGTON 


| 
INDIANAPOLIS COLUMBUS BALTIMORE 
WASHINOTON 


CINCINNATE 


LOUISVILLE HUNTINGTON CHARLESTON 


$T, LouIs 


AVAILABLE 
al bound volume 
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ws ---d 
THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM DEPARTMENT 
BALTIMORE 1, Mp.» September 9, 1957 
c. £. THRASHER 


GENERAL FREIGHT CLAIM AGENT IN REPLYING REFER 
TONO. 147935-39 


Solway Metal Sales, Ltd., 
26 Ernest Avenue, 
Toronto 9, Canada Attention Mr. B.J. Solway. 


Gentlemen:= 


Thank you for your letters of August 26th and September 
6th, 1957 bearing on shipment of steel sheets, the subject of our 
above numbered clain, 


We do not agree that the carrier is fully responsible 
ander The Cammins Amendment to the Interstate Cémmerce Act as stated 
by you. ck 


fhe Steel Sheets referred to were not rejected to the 
carrier because of damage. They were rejected to you as the shipper 
Decause they were not manufactured by The United States Steel Company 
as ordered. 


Under The Cummins Amendment to The Interstate Commerce Act, 
the carrier ig not required to act as an insurer aginst losses that 
result from “an act or default of the shipper or owner", but to the 
contrary, under Section 1 (b) of the Bill of Lading Contract Terms 
and Conditions, the carrier shall not be held. liable for such losses. 


At the moment, we believe that any differences in opinion 
should be set aside, and you, as the owner and possessor of the steel 
sheets, should exercise every effort to dispose of the shipment at the 
prevailing market value or better, if possible. After this has deen 
accomplished, the matter of who gets the profits because of the rising 
market of steel, or who suffers the loss because of & sacrifice sale— 
can de more readily disposed of. 


Yours truly, 
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Plaintiff's Exhibit 54 
THE BALTIMORE AND OHIO RAILROAD COMPANY 
FREIGHT CLAIM DEPARTMENT 


places Goebner BALTIMORE 1. MD. , October 17, 1957 


GENERAL FREIGHT CLAIM AGENT IN REPLYING REFER ; | 


NO. 147935-39 


Solway Metal Sales, Ltd., 

26 Ernest Avenue, 

Toronto 9, Canada Attention Mr. B.J. Solway. | 
| 

Gentlemen :— 


Reference is made to your letters of September 19 
and October 9 and 10, bearing on the shipment of steel sheets, 
the subject of the above numbered clain, 


We regret to note your advice that recent inspection 
indicates the steel is rusty. However, this is perhaps! not 
surprising in view of the length of time you have had the steel 
in storage. In our view of the mtter, as outlined by Mr. 
Drechsler on his visit to Toronto, we are not responsible for 
any changes in the condition of the steel occurring after it 
was delivered to General Electric Company in Jenuary 1956. 


We do not expect you to submit for our approval the 
terms of your proposed sale of the steel. However, as previously 
stated, we do feel that its prompt disposal would be advisable. 


eetee =i . 
aa 


y 
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Leidlh VE “Go apse Ge) sot ee 


THE BALTIMORE AND OHIO RAILROAD COMPANY, ses 
FREIGHT CLAIM DEPARTMENT 
BALTIMORE 1, MD, Janucry 21, 19 


DP AOMcR 
AG PIRIONT CLAIM AGENT IN REPLYING REFER 


TO NO. 147935-39 


ur. 3.0. Solway, 

Solway Metal Sales Ltd., 
26 Ernest Avenue, 
Toronto 9, Canada 


Dear Sirs— 


v . 
Farther reference is made to your letters of December 
9, 20 and 30, 1957 and January ll, 1958, bearing on your clain, 
our number as above. 


As we advised you in our letter of October 17, 1957, 
we are not responsible for any changes in the condition of the 
steel occurring after it was delivered to General Hlectric Company 
in January 1956. ‘The fact you caose to have the steel held in 
public storage for your account rather than taking steps to deter 
mine your loss at time of its rejection is something for which we 
are not responsible. ; 


esponsibility for the injury that occurred during rail transporm 
tation. The proper measure of damages for that injury is the dif- 
ference between the value of the steel in good condition and its 
vaiue, at the time it was delivered, in its damaged condition. 
If evidence is not available (and you have furcished none) as to 
maret value in the damased condition at timo of delivery, tue 
rext best measure of damages is the cost of reconditioning the 
shipment to its original condition, That cost has, as you know, 
been advanced by this comeany. , 


4 . | oat ' It £s conceded that there is evidence of carrier 
Pa r 


on. 
We do not think that the carriors are responsible for 

storage charges, or for any decline in market value resulting fron 

keeping the shipment in storage. fhe shipment was placed in storage 


for your account, and it bas remained continuously in your control. 
In the circumstances, the claim (except for the cost 


od reconditioning, advanced by this company) 1s respectfully disal— 
Lowed for account of the rail carriers. 


r 
Yours truly, 


; i 
y Deed Kpte Wee. On, oo 
F yet 
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Plaintiff's Exhibit 61 
te 


February 4th, 1953 


* 
tir. Hurns Gocbner, 
poyewha Preiszht Clain ageat, 
nore and Uhio Keilroae Co., 
Ppodsnt ClaLa Cepantment, 
-Baltimore 1, Md. 


Dear irs Via Airmail 
: Be Claim No. 147935-39 


We have tefore us your communiestion of Januar 

the i.tove cLaim and we note that every point prousnt up i 
proseitstion has already been carefully ana thoroughly 4 
wit. your claims office in our previous letters. 

reference to your stetcuent that you are not responsible 

uny chaeages in the conditioa of the steel after ai ; 
‘General reeetric Co., we cunnot agree with you on thie 
iy wore Porecd to hold the material in storage in view of % 
‘damaged concition of the sheets upon arrival which was obvions 
'guusod throuzh the rough handling which occurred during *rans 

so tous paiiway. The sheets wore wet, rusty ami beat at roth 

you definitely are responsible for this conditio 

ees ULL outlined to your claims acpartaent an our 

71/1955 at which time we aiso advised Mr. Bhrasie 

a sonelition of the sheets when unlouded 
_r oye covery than ccrap value. 


as + 


nang waieh vere taken during the unlos 
any!s representative anc the 
ric bLeetric Company plainly indicated tnit 
waterproo? covering was tor due to careless hancsiny in 
anc this definitely centributed to the rejection hy the 
In ordering this material into storage we were prompted ty a 
ceaire to minimize the loss to your Compu. This situytioana 
was viry wueh agsravates by the fact that you pornittec sldost 
fone year to elapse before making any serious atteupt towards 
a diseugiion or adjustment of this clain. 


- ye pofer ty tne third paragraph of your letter in which baredes 


134 February 4th, 1958 


EeiApio ae 
shioo natlroud Co6 


Suv 
Saved ia ant Lik Tsien 
& considerable 2.nf: 

diconesiveric to us that 

ly display cuch « detached 

a csein of thict mogaitud+ as 
arora Seti 

you hive fineiLly sone ia your patter 

Sits) as =» of faen wo helieve you reelised 


your Tr 
MP tp teed nanage so far tack as March. <Bth, 1957 
witch tisie 3 ds : 7s 


Dare tadd 


‘ 


Lord 


Me hnuve had the entire consignment pickled 
ays it is nov in good condition end ls 
reing returaes to storage at the Graco 
Taterprises Tac." : 


/ 


te golated out to you in our Mr. BF. J. Solwayts letters of Octoker 9th 
eevoter Loth, 1957 that the process of pickling cid not restore 
‘hook to its original condition as there was still cvidcace 

if ruac after tne piciiing. ; 


erring te the fourth anc dust parugrap 


: hs of vour letter pertaining 
» decline in marxcet value, 


it is noted that you persistaitly — 


*herze sheots would not have tem acceptable to the’ Bis 
ad not been damaged in transit. Thts. Le. sg". 
part, bat aot sith standiag tnt Lovisr 
han fas ne beating whatever to the 
while in transit. ge bo 


trig 


ani the ear had arrived : 


these 


° . - ye 
heve traast: this entire 
trpa 

type 


ont 


ct pp ot 
ey 
eee 


the cartag? «13 loading 


yense for él moaths is 
3 2 
gant sation 
wisicerable m 
Ve Ses 1a a. stete franxly thet 
mos Sfuctory 
hic continent. 
eeu is [7591.95. .I1t is our rirn 
sim through to iltisetion LT neces 
svar D> our i 


. . fa - loaf 
Bis CORDLaGS 


ra) 


yours worry truiyvy, 


matt 


SaALLS LIMITS 
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ws, Bh aS See 
¢ E Fel 


rors: 


lath February, 1956. 


General Electric Company, 
Appliance Park, | 
Loulsville, Ky. 


Gentlemens 
Attention: Mr. FC, Seelig 


You will find enclosed our Credit No. 12522 in 
amount #10045.60 cancelling our Invoice No. 12412 
covering 109,456 lts. Vit. Enam. Steel Sheets con- 
tained in Car PENN 258744 and which arrived at des- 
tination in 2 damaged condition. 


Kindly accept this letter as authority for 
transferring the above material to the Graco Steel 
Corporation, for storage until the receipt of disposal 
instructions at the rates specified in yo:r telegraphic 
advice of Fetruary 8th. 

Yours ve y truly, 


SOLWaY METAL SaLt: LIMITEP 


J. Bentley 


BEST COPY AVAILABLE 
from the original bound volume 
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Minneapolis 


MINNESOTA al pee 
| eS ‘ond du Lac 


ea he. 
| Waukesha 


Oelwein 


1 O WA 


! 
Vy, Plata 
Jacksonville 


———> 


Hannibal 


Bismarck 


oh 
| 


Maro! rouse V Moby 8% 
afar. 


on, Orleans 


GULF OF MEXICO 


\ 
Miss, ; 
} ALABAMA 
aed 
—- 


Plattsburg Wi 


‘ 
VonTARIO 


‘ 
aror® 


RO STER Rome 
‘Syracuse 
Utica’ 
‘Auburn 


Geneva 
AN ey 


y 

Ast S908 inh 
\ Sorte Sidney 
NN pos ee Binghamton 


on Ann Arbor 


3 OCKS 
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QUESTIONS PRESENTED 


Appellant shipped a carload of steel in a regular goedicia car 
via Appellee's railroad and connecting carrier from Pennsylvania 
to Kentucky, under a contract embodied in the standard U.S. uniform 
bill of lading. After a two-week journey the goods upon arrival were 
found to be seriously damaged. The shipper (Appellant) sued the 
carriers (per Appellee) ex contractu. Judgment below for the’ carriers. 
1. Did the lower court's findings of fact support its legal con- 
clusion that the shipper was barred from recovery on the normal lia- 
bility of the railroad carriers as insurers of the goods -- because 
of negligence in the loading, which was performed (as required by 


railroed tariffs for carload shipments) by the shipper? 


2. Did the evidence of record show a default on the part, of the 


shipper, so as to exonerate the carrier? 


3. May the carriers avoid normal liability for damage sustained 
to the goods in transitu by stamping "Shipper's Load & Coun’ " on the 


bill of lading? 
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Appeal from a civil judgment of the United States Dis-. 
trict Court for the District of Columbia 
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Boatmen's Nat.Bank of St.Louis v. St.Louis S.W.Ry.Co., 
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Cartier Corp. v. Furness, Withy & Co., 131 F. Supp. 19 
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ee Duluth, S.S.& A.R.Co., 242 Mich. 357, 218 N.W. 649, | 
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Perkel v. Pennsylvania R.R.Co. 148 N.¥.Misc. 284, 265 N.¥.Supp. 
597 (1933). 2 ee ee eee ee ee eee ere errs 


Textbooks 


American Jurisprudence 2nd. volumes 13 & 14, varriers, sections: 
340 (vol 13) and 508 (vol 14), and 532 (vol Ty : 


Miller, J.L. Law of Freight Loss and Damage Claims, 2d ed. 
1961, Sec. 101.7. page ® -. + ee eee eee ee! 


Statutes 
Bills of Lading Act, Sec. 21. 49 U.S.C. 10l.-.- « 
Interstate Commerce Act, Sec. 20(11), 49 U.S.C. 20(12) 


Judicial Code, 28 U.S.C. 1292, 1294, 1337 -- +s. 


Tariff 
Consolidated Freight Classification, Rule 2T ee eee 


JURISDICTIONAL STATEMENT 


A shipper sued a common carrier for damages to goods shipped 
in interstate commerce under a U.S. uniform through bill of leding. 
Defendant was the delivering carrier. Defendant is a corporation 


operating railroad lines as common carrier in the District of: Col- 


umbia. (JA 1, 5, 8) 


The District Court below had jurisdiction of the suit under 
provisions of the Interstate Commerce Act, 49 U.S.C. 20(11) and 


provisions of the Judicial Code, 28 U.S.C. 1337. 


Jurisdiction of this appeal from the final order of the Dis- 


trict Court is vested in this Court of Appeals by provisions of 


the Judicial Code, 28 U.S.C. 1292, 1294. 


STATEMENT OF THE CASE 


The plaintiff-appellant, Solway Metal Sales, Ltd., a Canadian 


corporation, is an established dealer in iron and steel materials 
located in Toronto, buying and selling freely in the great market area 
lying on both sides of the eastern Great Lakes. (JA 12, 56-57) 
Late in 1955 Appellant purchased a large qyantity of identical steel 
sheets in the open market. Appellant's supplier was the Diamond Manu- 
facturing Company located at Wyoming Station outside Wilkes-Barre » Pa 
Appellant's purchase order to Diamond described the goods thus bought 
from Diamond as follows: | 
"Approx. 400 tons .057 x 49" x 91" 
Prime Vitreous Enamelling Sheets 
@ .08-1/2 ¢ per 1b." (JA 124) 


For shipping instructions the purchase order simply stated: "wil advise." 


Appellant then sold three lots out of this supply to three different 
buyers for use in manufacturing stoves. (JA 17-18, 71) | Appellant 
had Diamond ship out those lots to the three buyers. There was no 


trouble over those sales and those shipments. (JA 18, 71) 


This appeal concerns the fourth lot, which Appellant sola to 
the Range & Water Heater Division of General Electric Company. The 
sale came about in this way. Appellant circulated potential ‘buyers, 
including General Electricts head office in Schenectaday. Generel 
Electric is a mammoth international industrial complex, like General 


Motors or E.I. du Pont de Nemours & Co. Like General Motors and Dupont 
it has decentralized its operations into autonomous divisions. One such 


division is the Range & Water Heater Division, which has been relocated 
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and consolidated at a place outside Louisville, Kentucky, known as 


Appliance Park. 


Pursuant to Appellant's having circulated the G.E. head office at 
Schenectaday, Appellant received a call from the Range & Water Heater 
Division's buyer at Appliance Park, who bought around 100,000 1b. of 
the sheets, packed in bundled of about 5 oe each (mi22.-packea) for 
handling by forklift trucks, to be shipped to Appliance Park vy rail or 
truck and to be loaded in a way that would allow unloading at eopisknien 


Park by the Range & Water Heater Division's overhead crane. 


For unloading by overhead crane the goods would be shipped ina 
regular railroad gondola car of the low-sided flat botton type that 
is familiar and customary for transporting steel. */ To Patel the Range 
& Water Heater Division's order Appellant instructed Diamond to load 
about 50 tons of the sheets (11 bundles or packages, mill -~wrappea) in 
@ gondola car and to prepare it for shipment by that mode, particularly 
covering it with waterproof paper, and then to turn the loaded car over 
to the agent of the Lehigh Valley Railroad Company at the Littie Wyoming 
Station. Accordingly Diamond had Lehigh Valley supply a regular gondola 
car and place it on the Wyoming station siding, which adjoined Diamond's 


plant. Appellant had Diamond wire the car number to Appellant. 


*/ This is the standard type for shipping steel by rail. See the 
page 1 article in the Wall Street Journal, September 1, 1964, 
entitled, "SHORTAGE OF RAIL CARS TO HAUL STEEL COULD LIMIT MILL 
SHIPMENTS. FALL IN NUMBER OF GONDOLA CARS BEGINS TO HAVE AN IMPACT..." 


"The Association of American Railroads last week 
asked its members to speed handling of gondolas, the 
low-sided, flat-bedded cars that are the main carriers 


of steel. "“ 


oe e 8 @ 
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Thereupon Appellant prepared a bill of lading for through 
transportation of the goods from Wyoming Station to Appliance Park, 
via Lehigh Valpy R.R. to Buffalo, thence via Baltimore & Okio R.R. 
to destination. (See map, Pl's Ex. 68-A, JA 60-62, 136, 122) 
Appellant mailed this bill of lading to Lehigh Valley's agent at 
Wyoming Station. | Meanwhile Diamond loaded the goods on board the 
‘car and turned the loaded car over to the L.V. agent, who isnied. a 
receipt therefor in the form of a bill of lading. That bill of lading 
was issued to Diamond, naming Lehigh Valley as receiver of the goods 
and naming the agent at Wyoming as the consignee, all in conformity 
with Appellant's directions to Diamond. (JA 122, 61 ) The 
Lehigh Valley agent at Wyoming then substituted the bill of lading which 
Appellent had sent to him by letter privately, to govern the shipment. 
That use of two bills of lading was a standard operating procedure, 
which Appellant invoked in this situation so as to avoid disclosing 
the identity of Appellant's buyer to Diamond, as a matter of regular 
precaution in the highly competitive open market. Thus the goods 
left Wyoming on their way west, without Diamond learning that they were 


going to Appliance Park. 


The final bill of lading named Solway as consignor at Wyoming. 
Although made out on a Canddian form, all agree that it was governed 
by the standard conditions of the American form (shown on the reverse 
side of pl's Ex. 7-A, the first B/L). It was Lehigh valley's! contract, 
acting for itself and as agent for Appellee (B&0) to transport the 


carload shipment over their joint through route via Buffalo and to 


deliver the shipment to the Range & Water Heater Division at Appliance 


Park, all without loss or damage in transit. 


4 


While being loaded the car never left Lehigh Valley's station 
siding at Wyoming. Diamond loaded the goods for Appellant in compliance 
with the railroad carriers' general Rule 27, which generally requires 


all shippers of freight in carload lots to perform the Loading: 


"“OQmers are required to load into or on cars 
freight for forwarding by rail carriers .. . 
carried at carload ratings or rates." 


Consolidated (R.R.) Freight Classification, Rule 27 
(JA 113) 


The duty to load falls thus on the shipper, whether or not the pilL 


of lading is to be stamped "Shipper's Load & Count." 


The bill of lading was dated December 30, 1955. From the time 
of acceptance from Diamond (December 29, 1955) the shipment Pemizie’ 
in the exclusive possession and control of the railroad carriers, until 
it arrived at Appliance Park. But it did not arrive at Appliance 
Park until January 12, 1956. (JA 62,78) The trip of about 1,000 miles”/took 
about two weeks, making an average of less than 100 miles per day. 
Things happened to that shipment on the way, but what tapoened is know 
only to God and the carriers. We only know that it was winter, that 
there was a lot of unexplained delay, and that the route ran through 


mountains and congested junctions, with lots of risk of panging around. 
| 


x/ The Official Railway Guide shows 271 miles via L.V.R.R. from Wilkes- 
Barre to Buffalo. The old B&O time table (Pl's Ex. 68-A, tables 
33, 31, and 29 show a total distance via B.& O.R.R. of about 736 
miles -- via secondary lines Buffalo to Pittsburgh, Pittsburgh to 
Wheeling, Wheeling to Columbus, Columbis to Cincinnati, and on to 
Louisville. Total mileage, approximately 1,007. 


? 


When the goods arrived at Louisville the consignee 's inspector 
found them wey and rusty, with the waterproof paper held down only 
by scrap lumber that had been thrown on casually -- not at all as 
loaded. The condition of the goods was unsatisfactory. The consignee 
immediately filed a claim with Appellee as delivering Line -haul carrier 
on "Form 220". It then proceeded to take steps to minimize the damage 


and notified Appellant. (JA 63, 78-79, 108-109, 125) 


Later on the consignee (the Range & Water Heater Division) decided 
that the sheets did not have sufficient malleability to withstanding 
their particular stamping process ("deep-drawing") and pejectad the 
goods vis a vis Appellant as seller (the first Form 220 rejection or 
protest having been made vis a vis the carriers). Although appellant 
had bought the goods as "prime" (JA 9, 67, 73, 79-80) Kppaldant accepted 
the rejection made on the ground that the goods did not meet the speci- 
fications of "drawing quality". ‘Thus Appellant resumed omership of 
the goods. Appellant prosecuted this action only to be restored to 


the value of the goods in their actual prime commercial quality (which 


was 1/4 ¢ per pound less than "drawing quality"), assuming arrival 


at Louisville undamaged. 


We pass over the details of the damages. The record in the District 
Court was abundant on that subject. The appeal concerns the liability 
| 
of the carriers. If this Court should affirm the liability, then the 


damages can be found by the District Court on the present record below. 


How the s were loaded 


Lehigh Valley supplied car P.R.R. 358,744, a steel gondola with 
tight flat bottom, wood floor, and inside length 46 feet, inside width 
9 feet 7 inches (115 inches), inside height 3 feet 9 inches. : (JA 8, 116) 
fo handle the loading Diamond assigned a foreman (Detrih), a fork-life 
operator (Hislop) and an assistant (Loftus), all of whom testified 
at the trial graphically. Diamond's late carpenter also worked on 


the loading. (JA 19-56, passim) 


First the car was cleaned thoroughly: 

"We mast go into the car and clean all the dust that may 

be in that car, which may be papers, blocks of wood, 

strapping -- metal strapping, and then we have to scrape 

the car out with our shovel." (JA 20 , see JA 46 
The steel sheets were already packed in bundles, as they had come 
from the manufacturer (Youngstown Sheet & Tube Company). The bundles 
were strapped together with steel strapping. Strapped into the pottom 
of the bundles were 4 x 4 blocks, necessary in order to handle the 
bundles by forklift or by cranes (passing chains underneath). The 
floor length came to 552 inches, and the 10 bundles laid iowa on the 
floor took 470 inches of inside floor length. To handle the bundles 
it was necessary to maintain space of at least 4 inches between each 
2 bundles, and between the end bundle and the car end. That took up 
at least 44 inches more of floor length, leaving only 26 inches or less, 
-which was made firm by blocking. (JA 27, 29, 21, 46-47) | 
The 10 full bundles were about 7.5 inches thick, and stood 4 inches more 
off the floor, each bundle having 4 4x4 blocks underneath strapped in. 


They were laid crosswise down the length of the car. An eleventh half- 


‘pundle was laid on top of one of the 10, and strapped onto it. Each 
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full bundle weighed about 9,567 pounds. (100,456 divided by 10.5) It 
would take hard banging to shift such bundles laid ventre a terre along 


the floor, even without the blocking reinforcements. 


Before setting a bundle on the floor two 4 x 4 blocks wer set up 


against the end of the car and fixed by toenailing (diagonal nailing). 
Then the first bundle was set hard against the blocks, with its long 
Ql-inch side parallel to the car end. Then 2 more xh blocks were 
set along the opposite long side of that bundle, and the second buble 
was brought aboard and laia snug up against them. And so on down the 
entire length of the car. A forklift operator brought them in, using 
chains on his lift (JA 116, 21, 43, 47, 51-52). : 

His helper worked inside, guiding the bundles and guiding the operator. 
To preserve balance and distribution the bundles were laid down along 
the center axis of the car, so as to leave 12 inches open along each 
side of the car (which was 115 inches wide). It was paconeasy to 
lay them down the center, to preserve balance and wéight distribution, 
and also to enable the entire lot to be covered with the waterproof 


paper. (JA 27, 50, 52) 


That was applied in the following manner. First, at the outset 
two very long steel "Signode" straps were laid down along the Length, 
long enough to be brought over the whole and joined by 4 patent device. 
With the bundles laid in place and blocked, a long roll of triple-Layer 
laminated string-reinforced paper (tar being the middle layer) was 
unrolled down the length. ‘That was strong end flexible. (PL's Ex. 5 
is a sample) It was 72 inches wide. Hence a second unrolling was laid 


down, so as to cover the 91-inch width of the bundle assembly with plenty 


of extra width down along each side of the car, which was tucked down 
against the sides of the bundle assembly (i.e., along the aits of the 
ten bundles). ‘Then the Signode steel straps were brought over the top 
and down the length and joined to form a tight covering. */ 

The carpenter came aboard and finished off the blocking and bracing at 
the ends of the car, to protect against banging in the carters hump 
yards or in their flat yards. The foreman also testified that the 
carpenter laid 2 x 4 blocking along the floor lengthwise, although 
that would seem hardly necessary. (JA 43~44, 51-56) | 


The record is convincing that Diamond loaded the goods carefully, 


according to industry practice, with the experienced workers of a 
reliable established plant. ‘the car was the standard type used for 
this particular sort of cargo. (JA 19-56 passim) | 
The testimony of the men who did the job is compelling. 
| : 

Then Diamond's foreman turned the loading over to the Lehigh 
Valley agent. ‘The whole loading operation had been conducted on the 
little station close of the Lehigh Valley, entirely in the open and 
within the agent's purview. The open car was visible. He reported 
having seen the load. uh approved the load. He accepted the loaded 
car for transportation outward over the Lehigh Valley cvaten 


(JA 51, 101, 103) 


+f Plaintiff's Exhibit 5, JA 36, 27-28, 117, 30-32, 51-52, 5h. 


When the loaded car passed into Lehigh Valley's control for 
transportation there was no lumber on top of the waterproof paper, 
which was neatly and strongly tied dowm with the modern Signode 


strapping. (JA 27-32, 35-36, 0-11 his Ws 53) | 


The sorry spectacle of the scrap lumber thrown along the top as 

seen on arrival at Louisville only goes to show that something 

drastic happened to that car during its hidden two-weeks journey. 

The Signode straps were broken. The waterproof paper had come loose. 
Some of the bundles had shifted over to one side of the car. | The 

scrap lumber lay higglety-pigglety. The loading was jammed uw against 
one end of the car. Some corners of the bundles were bent from having 


been jammed against the side of the car. 


The course of Appellant's claim against the carriers : 
Appellee was shockingly dilatory in handling Appellant's claim, 


which was duly filed. The dreary record contains at least ah written 
or telegraphed inquiries or complaints from Appellant to Appelleé 
about the run-around which Appellee administered to Appellant for 


about two years. (JA 132-134, */ ) 


Appellant was accustomed to the prompt and scrupulous adjustments of 


such matters according to Canadian custom. (Is the American standard 


lower? ) 


x/ See also Plaintiff's Exhibits 16-59 and pene ey findings, pp. 17-25 
(not printed). 


After 2 years Appellee finally made a concession in its 


letter of January 21, 1958, saying: 


"It is conceded that there is evidence of carrier 
responsibility for the injury that occurred during redl 
transportation." (JA 132) 

Then. Appellee on its own went ahead and subjected the goods (vnteh 
by then had been placed in a warehouse awaiting Appellee's @iecial 
decision) to a pickling and oiling. That was well-intenied, put it 
rendered the goods unfit for vitreous enameling, their intended 
purpose (which required a dry surface) eee rejected all 
claim of financial loss of value, or of aggravation of damages by 
the necessities of the handling after arrival at Louisville. : The 
District Court sustains Appellee, by ruling gratuitously that Appel- 
lee, having "conceded" some responsibility (supra) was not respon-- 
sible after all. (JA 14-15) : 


*/ JA 105, 111, 81-82. 


STATUTES 


Interstate Commerce Act, Sec. 20(11). 49 U.S.C. 20(11) 


(11) ‘That any common carrier, railroad, or transport- 
ation company subject to the provisions of this part receiv- 
ing property for transportation from 4 point in one State .. . 
to a point in another State . . . shall issue a receipt or 
bill of lading therefor, and shall be liable to the lawful 
holder thereof for any loss, damage, or injury to such property 
caused by it or by any common carrier, railroad, or trans- 
portation company to which such property may be delivered 
or over whose line or lines such property may pass within the 
United States . . . when transported on a through bill of 


lading, | 


and no contract, receipt, rule, regulation, or other limitation 
of any character whatsoever shall exempt such common carrier, 
railroad, or transportation company from the liability hereby 
imposed ; 


and... any common carrier, railroad, or transportation com- 
pany delivering said property so received and transported shall 
be liable to the lawful holder of said receipt or bill of 

lading . . . for the full actual loss, damage, or injury ‘to such 
property caused by it or by any such common carrier, railroad, 
or transportation company to which such property may be delivered. 
or over whose line or lines such property may pass within the 
United States . . . when transported on a through bill of lading, 
notwithstanding any limitation of liability ... in any such 
receipt or bill of lading, or in any contract, rule, regulation, 
or in any tariff filed with the Interstate Commerce Commission; 
and any such limitation, without respect to the manner or form 
in which it is sought to be made is hereby declared to be 
unlawful and void; ... 


Bills of Lading Act. Sec. al. 49 U.S.C, 101. 


». « . The carrier may also by inserting in the bill of lading 
the words "Shipper's weight, load, and count," or other words 
of like purport indicate that the goods were loaded by the 
shipper and the description of them made by him; and if such 
statement be true, the carrier shall not be liable for damages 
caused by the improper loading or by the nonreceipt or by the 
misdescription of the godds described in the bill of lading: 


STATEMENT OF POINTS 
! 
1. The District Court's conclusion of negligence attributable 


to Appellant is not supported by any finding. 
2. Nor is it supported by the record. 


-3. The District Court's test of shipper's negligence was 
improperly applied for this action, which lies ex contractu | 


rather than ex delictu. 


h. The District Court erred in not finding that the method of 


loading was proper and met normal industry practice. 


5. The carriers' normal liability as insurer of the goods in 


transitu was not avoided by stamping "Shipper's Load & Coun ud in 
the case of this carload shipment (for which shipper's load was 


normal and was required by the tariffs). 


6. Nothing else exonerated the carriers from their normal lia- 


bility as insurer. 


SUMMARY OF ARGUMENT 


In all respects except damage by acts of God or the public 
enemy, Appellee as a common carrier by railroad is an insurer of 


the goods transported. 


‘This principle of virtually absolute liability of the carriers 


is subject to the further exception of damage caused by the act or 


default of the shipper, but to no other exception. 
| 


Where the evidence of record is clear and unequivocal that 
the shipment in question was properly loaded, the entire burden 
is on the Appellee railroad carrier to show that any damage which 
occurred thereafter was not caused by it (or its connecting car- 


rier). No such showing or finding was made in this case. 


These principles are in no way affected, as to the goods | 
actually shipped and received, by the mere fact that the particular 


shipment was billed "Shipper's Load & Count". 


The District Court erred in failing to find and hold thet the 
instant complaint is meritorious, and in failing to order judgment 


for the plaintiff-Appellee accordingly. 


ARGUMENT 


The essence of this case is that Appellant prepared and offered 
| 


a shipment of steel sheets to the carriers for transportation in 
interstate commerce, that the said shipment was carefully and pains- 
takingly loaded by Appellant's agent at the point of origin and 

was in good condition when tendered to the carrier -- which inspected 
and cleared it for movement -- but that the said shipment arrived 
damaged, which Appellee sought to repair by having (or rather decking 
to have) the sheets restored physically, but that despite such effort 
the Appellant was injured in a substantial financial amount, plus 


interest and costs. 


The applicable principles of law are clear and direct: 

1. In all respects except damage by Act of God or the public 
enemy, Appellee as a common carrier by railroad was an insurer of the 
goods transported. 14 American Jurisprudence (2a ed) sec. 508, Carriers. 
See also 13 American Jurisprudence (2d ed) sec. 340, (carriers also). 
The reason for this strict common law rule is the policy arising out of 
the hardship which would result to: shippers from the adoption of any 
other rule. The absolute possession and control of shipments while in 
the course of transportation and the shipper's inability to protect 
them by his own effort together with the difficulty of such shipper's 
proving fraud or negligence of the carrier, among other factors » provide 


the basis for such strict accountability. ‘See J. M. Miller, Law of 


| 
Freight Loss and Damage Claims, 2d Kd., 1961, sec, 101.7, page 4, 
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2. This principle of virtually absolute liability of the carrier 
is subject to the further exception of damage caused by the act or 
default of the shipper, but to no other exception. Boatmen's National 
Bank of St.Louis v. St.Louis S.W.Ry. Co., 75 F. 2d 40h (c.A.8 1935), 
cert den. 295 U.S. 751. Accord: Dwinnell v. Duluth, $.8. & A. 
R. Co., 242 Mich. 357, 218 N.W. 649 (1928) ; Carrier corp.) v. 
Furness, Withy & Co., 131 F. Supp. 19 (D.Pa.) (1955) : 


3. Where the evidence of record is clear and unequivocall that 
the shipment in question was properly loaded, the entire burden is on 
the carrier to show that any damage which occurred thereafter was not 
caused by it. Perkel v. Pennsylvania R.R. Co., 148 N.Y.Miec. 284, 
265 N.Y.Supp. 597 (1933)« 2 


4, These principles are in no way affected, as to the goods 


actually shipped and received, by the mere fact that a particular 


shipment was billed "Shipper's Load & Count". 


Referring to Section 21 of the Bills of Lading Act, 49 U.S.C. 101, 
(quoted above) 14 American Jurisprudence 2nd, sec. 532, Carriers, reads: 


The purpose of such a statute is to protect carriers against 
innocent purchasers of bills of lading where the carrier 

neither loaded, counted, nor observed the condition, or 

louding of the property, and to permit carriers to, isaue 

bills of lading endorsed so that the documents themselves 

would not constitute a representation to purchasers, as to 

the property shipped, its quantity, or its condition or 

loading, but such a statute and endorsements pursuant thereto 

do not relieve carriers of responsibility where the court has 
determined from the evidence that the goods were properly loaded. 


(Emphasis added) 


In Carrier Corp. v. Furness,WIthy & Co., (supra) it was | 
squarely held that where a shipment of steel had been unloaded 
from a ship into gondola cars provided by a railroad carrier, | 
and where after being loaded the shipment was tendered to such 
railroad company in good condition, and where such railroad company 
without inspection accepted the shipment without advising shiver 
in any way that there was anything unsafe about the manner in which 
it was loaded, the railroad carrier was held liable to the shipper 


for damages occurring during the rail transportation. 


In the instant case the District Court has made no finding 
whatsoever as to any act or default of the shipper, Solway Metal 
Sales, Ltd., or its agents in any way indicating or inferring improper 


loading, or inadequate preparation of the shipment for transportation. 


Qn the contrary, the present record is abundantly clear spelled 
out in detail in the testimony of witnesses Loftus, Hislop, and Detrich 
described above end set forth in the Joint Appendix, that 

(1) the actual loading of this specific shipment was in 

complete conformity with the custom and practices regularly 
employed on rail shipments of steel during the period in 
question; and 


that this loading process embraced every reasonable 


measure and provision for full protection of the goods in 


transit; and 
the originating carrier (L.V.) aid not take any exception to 


such loading at the time it was released to go. 
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See the abstract of how the goods were loaded,above (pp. 7-10) | 
in the statement of facts herein, and the references therein to the 


Joint Appendix. | 


There is nothing in Appellee's evidence contrary to or tnicoateteet 
with the clearly established fact of proper loading of this abiceeiee 
in Pennsylvania, which itself is sufficient to satisfy plaintiff Appellant's 
burden of proof under the applicable law. | 


Anything that happened during the two weeks on the railroad after 
the shipment left its point of origin was wholly within the carriers' 
control and has not been explained or testified to by the carriers' 


witnesses. ‘Thus the policy of holding the carriers to their normal 


liability as insurers is completely applicable to the particular 


facts of this case. 
| 


The mere fact that the shipment was billed "Shipper's Load & 
Count" in no way affects the application of the carriers' basic 
liability, since there was no showing (or attempt to show ) any impro- 
priety in the loading at the point of origin. Perkel v. Penria. R.R. Co. 
supra, where the court held that the shipment in question iecucne 
properly loaded was one within the responsibility of the carrier 


us to damage occurring after such loading at the origin point. 


| 
In our case @ bona fide shipper who happened to be located in 


Canada entrusted « bona fide shipment of steel to the carriers on the 


assumption it would receive normal treatment for normal shipments. 


Defendant-Appellee has not shown anything abnormal about this shipment. 


Appellant is entitled to the full measure of American justice, on the 


facts. 


Respectfully submitted, 


SAMUEL W. BARNSHAW 


ARMISTEAD B. ROOD 


Attorneys for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 


In appellee's opinion, the questions presented are: 


1. Whether the trial court's finding was clearly erroneous ‘that the 
physical damage to the goods shipped was caused by the shipper’ s fail- 
ure to prepare them properly for shipment. 


2. Whether appellant has suffered any actionable harm, in ‘as much 
as appellee is not liable for the injury caused by appellant's failure to 
ship the quality of goods it promised the consignee. 


3. Whether appellant is barred from recovery for any damage 
accruing after delivery of the goods, in as much as: (a) the original 


physical damage and the consignee's rejection of the goods were both 
caused by appellant's own act or default; (b) appellant failed to mitigate 
the damages; (c) the liability of a carrier ceases upon delivery of the 
goods; and (d) the complaint was not filed until after the two year period 
of the statute of limitations had elapsed after disallowance in writing of 
the claim for such damages. 


(iii) 


INDEX 


COUNTERSTATEMENT OF THE CASE 
STATUTES INVOLVED 

SUMMARY OF ARGUMENT 
ARGUMENT: 


I. 


Since the Trial Court Correctly Found the Goods Were 
Rejected Because They Were of a Lower Quality Than 
Specified in the Sales Contract, and the Court Properly 
Concluded Appellee Is Not Liable for Injury Resulting 
From This Rejection, Appellant Has Suffered No Action- 
able Harm 


The Trial Court Correctly Found the Steel Rusted in 
Transit as a Result of Appellant's Failure To Properly 
Prepare the Goods for Shipment 


A. A finding offact may not be reversed unless it is 
clearly erroneous, and it remains a finding despite 
being included with the conclusions of law 


The Court's finding of the ultimate fact that negli- 
gent preparation for shipment caused the damage is 
supported by the record 


1. Appellant's agents did not adequately protect 
the steel from the weather 


The bundles were not blocked or protected by 
bracing 


(a) Appellant's sudden revision of its story 
casts doubt on its credibility 


(b) The physical evidence and uncontradicted 
testimony prove the goods could not have 
been loaded and braced as appellant now 
claims they were 


C. There was a total absence of proof that "the method 
of loading was proper and met industry standards" 


Appellant's Agent's Failure To Prepare the Goods Prop- 
erly Was an Act or Default of the Shipper, Within the 
Exception of Liability in the Bill of Lading 


Appellant's Failure To Prepare the Goods Properly for 
Shipment Was an Act or Default of the Shipper, Within 
the Exception of Liability in the Bill of Lading 


The Other Issues Appellant Is Attempting To Raise Are 
Not Properly Before This Court 


(iv) 


Appellee Is Not Liable for Any Loss Due to Physical 
Deterioration, Depletion in Quantity or Decline in Gen- 
eral Market Prices After Delivery of the Goods 


A. A carrier is not liable for any loss occurring after 
delivery 


B. Appellant's claim for damages after delivery is 
barred because of appellant's failure to mitigate 
damages 


C. Appellant's claim for damages after arrival of the 
goods is barred by the statute of limitations 


Conclusion 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,730 


SOLWAY METAL SALES, LTD., 
Appellant 
v. 
THE BALTIMORE AND OHIO RAILROAD COMPANY, 
Appellee 


Appeal From Judgment of the 
United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from a judgment for appellee entered by the Dis- 
trict Court after a trial without a jury. Appellant's claim is for 


alleged breach of a contract of carriage of goods that arrived'at des- 
tination in a damaged condition and were thereafter rejected by the 
consignee because they did not conform to the specifications of ap- 
pellant's sales contract. 


Appellant's Statement of the Case diverges so greatly from the 
record and findings of the trial court that it is necessary to restate 
the case with supporting references to the record. 


The subject matter of this suit is a shipment of "commercial 
quality"’ steel sheets, loaded in December 1955 and delivered in 
January 1956. The steel was originally owned by the Diamond Man- 
ufacturing Company (hereinafter Diamond") at Wyoming, Pennsylvania. 
Diamond had originally obtained the steel for the purpose of perfora- 
ting it for the General Electric Company's home washer division at 
Appliance Park, outside Louisville, Kentucky (J.A. 17, 82-83). Gen- 
eral Electric thereafter cancelled the order because it no longer had 
use for this grade of steel (J.A. 84). General Electric issued a "pro- 
tective order” to Diamond whereby the latter was to dispose of the 
steel on whatever terms it could get -- General Electric to protect 
Diamond from any loss for unsold steel or steel that deteriorated in 
storage. (J.A. 17, 18-19, 84). 


Diamond thereupon advertised the steel for sale in the publica- 
tion, American Metal Market. (J.A. 71-72). Its advertisement stated 
the steel was "commercial quality”. (J.A. 72). Appellant learned of 
the steel through this advertisement and purchased the entire lot. 

(J.A. 71; P’s Ex. 8, J.A. 124). Thus, appellant indisputably knew when 
it purchased the steel that it was "commercial quality". 


Appellant's employee, Bond, next offered the steel to General 
Electric (J.A. 59). The buyer for General Electric's stove division at 
Applicance Park, Kentucky, with whom Bond negotiated the sale, in- 
formed Bond he wanted drawing quality steel (J.A. 60, 74-75; P’s Ex. 
6-A, J.A. 119), which can be bent or "drawn" at sharper angles than 
commercial quality steel. (J.A. 97). Drawing quality steel always 
commands a higher price than prime commercial quality (J.A. 70). At 
the time of this transaction, when it was impossible to get drawing 
quality steel from the mills (J.A. 108), General Electric was even 


willing to pay an additional premium for drawing quality (J.A. 113). 

It had no use for commercial quality steel. (J.A, 112-13). Accordingly, 
its written order reiterated its specification of drawing quality. (P's 
Ex. 6-B, J.A. 120). 


Appellant's employee, Bond, knew there is a difference between 
the malleability of commercial and drawing quality steel (J.A. 77) and 
knew that when drawing quality steel is bought or sold it is referred 
to by that name; (J.A. 77) but he also knew that the difference cannot be 
detected from its appearance. (J.A. 74). He therefore deliberately 
"took a chance" that General Electric would accept this steel. S. A. 70). 


General Electric's subsequent discovery of the true grade. of this 
steel (J.A. 79-80) and its rejection of the steel on that ground (Finding 
13; J.A. 79-80), are the real causes of this law suit. 


After this sale of what appellant had represented as "drawing 
quality" steel, appellant sent shipping instructions to Diamond. (P's 
Ex. 6-E, J.A. 121). Appellant then prepared (P's Ex. 6-E) a bill of 
lading consigning the steel from Diamond to appellant at Wyoming, 
where the goods were stored. (P's Ex. 7-A, J. A, 122). This bill of 
lading accurately described the shipment as “plain enamelling steel 
commercial quality". Appellant also prepared another bill of lading 
re-consigning the shipment to General Electric and changing the de- 
scription of the shipment from "plain enamelling steel commercial 
quality" to "steel sheets vit. enam. " (Finding 6; J.A. 76; P's EX. 7-B, 
J.A. 123). This change prevented General Electric from learning from 
the bill of lading that the goods did not conform to the contract 
specifications. : 


In accordance with appellant's instructions (P's Ex. 6-E, i A. 
122), the steel was loaded into an open railroad car on Diamond’ s spur 
of the Lehigh Valley Railroad at Wyoming, Pennsylvania, on or about 
December 31, 1955, by Diamond's employees, acting as appellant’ s 


agents. (P's Ex. 6-E, J.A. 122; Pre-trial Order! Undisputed Facts, 
J.A. 8). The shipment remained under the control of the shipper until 
the loading was completed. (Finding 9; PT Order, Undisputed Facts, 

J.A,. 8; J.A. 51). 


Appellant's brief (p. 9) states: "The whole loading operation had 
been conducted on the little station close of the Lehigh Valley entirely 
in the open and within the agent's purview. The open car was visible”. 
No proof is cited to support these assertions, because there is none to 
be cited. The record shows quite the contrary. The loading was con- 
ducted on Diamond's railroad spur (J.A. 20), two hundred feet from the 
Lehigh Valley station. (J.A. 51). As was just shown, the car remained 
under Diamond's control until the loading was completed. Therefore, 
even though the Lehigh Valley agent at first reported he had seen the 
load, he could not have seen the individual bundles or the alleged 
blocking since the entire load was by then entirely covered by the two 
large sheets of paper. (J.A. 51). (The agent later stated that he was 
not sure whether he had seen this particular load or whether Diamond's 
foreman or someone else at the shipper's plant had told him how it was 
loaded. (J.A. 101). He concluded that he did not really know how this 
steel was loaded or packaged. (J.A. 102)? 


Appellant also makes the unsupported statement that the agent 
“approved the load". (Brief 9). This is pure fantasy. The record 
shows that what he actually did was stamp "Shippers Load and Count" 


y———— 


+/tereafter referred to as "PT Order". 


2/ The Lehigh Valley agent's original, mistaken impression that he had seen 
these bundles and they were individually wrapped was the "evidence of car- 
rier responsibility’ which caused appellee's employee, Dreschler to write 
the letter referred to by appellant (Brief 11). As is shown elsewhere herein, 
the bundles were not individually wrapped in waterproof paper and in any 
event, the agent ‘could not have seen if they had been blocked or wrapped. Mr. 
Dreschler later learned that the agent did not have any knowledge of the 
manner in which this steel was loaded or packaged. (J.A. 101-03). 
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on the bill of lading before accepting the loaded car. (P's Ex. 7-B, 
FA; 128): 


The shipment moved on the lines of the Lehigh Valley and then on 
the route of appellee to Appliance Park, Kentucky. (PT Order, Undis- 
puted Facts, J.A. 8). The contract of carriage (PT Order, Undisputed 
Facts, J.A. 9), the bill of lading issued by appellant (Finding 6; P's 
Ex. 7-B, J.A. 123), contained the condition "Shippers Load and Count" 
(P's Ex. 7-B, J.A. 123), by which the risk of improper loading was 
borne by the shipper (appellant). 


When appellee delivered the goods to General Electric at Appli- 
ance Park on January 12, 1956, they were found to be rusty and wet. 
(PT Order, Undisputed Facts, J.A. 8). The bundles were found not 
to have been individually wrapped in waterproof paper (J.A. 94, 96, 99), 
but instead covered with one or two pieces of waterproof paper that 
stretched the entire length of the car and were only held down by loose 
pieces of lumber. (D's Ex. 6, J.A. 94, 96). The bundles were not 
blocked or otherwise protected by bracing (D's Ex. 6, J.A. 137; J.A. 
94-95), and they had been wedged and crowded into the car in:such 
close quarters that the edges of the steel sheets were damaged in 
loading and unloading (D's Ex. 7, J.A. 138; J.A. 94, 97). There was 
no evidence of damage from carrier handling. (J.A. 95, 98). ° 


Because of the rusty, wet and damaged condition of the steel, Gen- 
eral Electric placed it in a doubtful category before testing its drawing 
qualities. (J.A. 108). General Electric would have accepted the goods 
if the rust could be removed. (J.A. 79). It found that it could be re- 
moved by buffing. (J.A. 80, 109). General Electric then found, how- 
ever, that the steel was not drawing quality (J.A. 109), as ordered and 
promised, and rejected it on that ground. (J.A. 79-80, 95, 110-11; 
Finding 13). 


On February 14, 1956, after General Electric had rejected the 
shipment as non-conforming goods, appellant instructed General 


Electric to put the goods in storage at Graco's warehouse in Louis- 
ville, Kentucky, at appellant's account (J.A. 64-65; P's Ex. 65-A° 
J.A. 135). Thereafter, while appellee investigated appellant's claim, 
it repeatedly urged appellant to dispose of the goods. (J.A. 64; P's 
Ex. 29, J.A. 127; P's Ex. 31, J.A. 128; P's Ex. 37, J.A. 129; P's Ex. 
50, J.A. 130). During this period, appellant continued to control the 
goods stored at its account in Graco’s warehouse (J.A. 68), but did 
nothing to dispose of them, recondition them, or protect them from 
further rust (J.A. 69), even though it knew that unoiled wet steel de- 
teriorates quickly in storage. (J.A. 57, 78, 86, 87). 


Having lost'all interest in these goods as soon as General Electric 
exposed their true quality’ , appellant now claims it got a "run-around" 
when appellee resisted appellant's attempt to "'sell" these goods to 
appellee (J.A. 64). At least as early as October 4, 1956, appellant was 
fully informed that appellee would not shoulder the loss caused by 
General Electric's rejection of the goods. (P's Ex. 29, J.A. 127; P's 
Ex. 31, J.A. 128; P's Ex. 37, J.A. 129; P's Ex. 54, J.A. 131). Appel- 
lant's contention that appellee was dilatory in handling its claim 
(Brief 10-11) is based entirely on "evidence" that is not part of the 
record on appeal. 


After the goods had lain in storage for a year, appellee acted 
with what seemed to be appellant's approval (J.A. 68), to prevent 
further rusting and to restore them to their original condition by having 
the goods "pickeled and oiled". (P's Ex. 31, J.A. 128). By the pickel- 


3) Appellant's claim (Brief 11) that the goods were not put into storage until 
much later (by 1958), "awaiting appellee's glacial decision" on appellant's 
c laim, is quite erroneous. As noted above, the goods were placed in storage 
on appellant's orders immediately after General Electric rejected the goods 
in February, 1956, because they would not draw. (P's Ex. 65-A,J.A. 135). 


ey Appellant failed to sell any of the steel which remained at Diamond despite 
the fact that there was a shortage of steel at that time. (J.A. 105-06). 


ing process, the rust was removed and the steel was restored to its 
original, readily salable condition. (P's Ex. 37; J.A. 129; J.A. 86-87, 
89). As is customary (J.A. 86-90), the sheets were oiled before their 
return to storage. (J.A. 85). Appellant was again requested promptly 
to dispose of them (P's Ex. 37, J.A. 129)° , but not until September 
1957 did appellant make its first efforts to sell them. (J.A. 69-70). 
This type steel will deteriorate in storage even though oiled, due to 
the inevitable displacement of the protective oil coating. (J.A. 87-88, 
90-91). By the time appellant sold these goods in October 1957 (PT 
Order, Undisputed Facts, J.A. 9), they had again rusted. (P's Ex. 54, 
J.A. 131; J.A. 87-88, 91). | 


STATUTES INVOLVED 


Interstate Commerce Act, 49 U.S.C. § 20(11): 


. Provided further, That it shall be unlawful for 
any such receiving or delivering common carrier to 
provide by rule, contract, regulation or otherwise a F 
shorter period for the filing of claims than nine months, | 
and for the institution of suits than two years, such 
period for institution of suits to be computed from the 
day when notice in writing is given by the carrier to 
the claimant that the carrier has disallowed the claim 
or any part or parts thereof specified in the notice. .. 


Bills of Lading Act, 39 Stat. 541, 49 U.S.C. $ 101: 


-The carrier may also by inserting in the bill 

of lading the words ''Shipper's weight, load, and count," | 
or other words of like purport, indicate that the goods 
were loaded by the shipper and the description of them | 
made by him; and if such statement be true, the carrier | 
shall not be liable for damages caused by the improper 
loading or by nonreceipt or by the misJescription of the | 
goods described in the bill of lading. . . 


3 Appellee filed a counterclaim for the cost of this reconditioning but the trial 
court rejected it on the ground that appellee had not proved the restoration 
of the goods had been done with appellant's consent. 


SUMMARY OF ARGUMENT 


Any loss appellant may have suffered was caused by the consignee's 
rejection of this shipment because it was not the quality ordered by the 
consignee and promised by appellant and by appellant's failure there- 
after to try to sell the goods or otherwise determine the extent or 
minimize its loss, In view of the trial court's uncontested conclusion 
that appellee is not liable for any loss resulting from the consignee's 
rejection of the steel as non-conforming goods, appellant has suffered 
no actionable harm. 


Since appellant's agents loaded the shipment and the bill of lading 
included the term, "Shipper's Load and Count", appellant as shipper 
assumed the risk of improper loading and the trial court correctly 
concluded appellee is not liable for any damage from negligent loading. 


The trial court also correctly concluded that the bill of lading 
exempted appellee from liability for damage resulting from an "act or 
default of the shipper”. 


Since these terms were both part of the contract of carriage, ap- 
pellant errs in arguing that the court's decision was not based on ex 
contractu principles. 


Appellant cannot prevail unless the trial court was clearly er- 
roneous in finding that the damage that occurred while the goods were 
in transit was due to appellant's failure to properly prepare the goods 
for shipment. Although the court's finding on this issue was included 
among its conclusions of law, it is nonetheless a finding of fact which 
is subject to the "clearly erroneous" rule. This shipment was loaded 
by appellant's agents and was neither inspected nor approved by the 
railroad. There’ was no evidence that any damage had been caused by 
the carrier. In view of the indisputable physical evidence and uncon- 
tradicted testimony regarding the condition of the goods upon arrival, 
the trial court's finding that the damage resulted from the manner in 
which the shipper loaded these goods is clearly correct. 


In addition to the reasons given by the trial court, there are three 
other grounds for sustaining the judgment. First, appellee is not 
liable for any loss due to physical deterioration or decline in general 
market prices after delivery of the goods in Louisville, since 'the 
liability of the carrier ceases upon delivery. 


Second, since appellant had a duty to mitigate its loss and to pre- 
vent avoidable damages, but made no effort to protect or dispose of 
the goods until nineteen months after delivery, it cannot recover for 
any damages after delivery. 


Third, appellant's claim for damages after delivery is barred by 
the statute of limitations. i 


ARGUMENT 


Since The Trial Court Correctly Found the Goods Were 
Rejected Because They Were Of a Lower Quality Than 
Specified in the Sales Contract, and the Court Properly 
Concluded Appellee Is Not Liable for Injury Resulting 
From This Rejection, Appellant Has Suffered No Action- : 
able Harm 


The steel sheets were not rejected to the carrier. (J.A. 95; Find- 
ings 12, 13). They were rejected to the shipper (appellant) because 
they were not drawing quality as ordered and promised. (Finding 13; 
J.A. 79-80, 95, 111) °® 


General Electric desperately needed drawing quality steel. If the 
goods had conformed to the contract specifications, it would have ac- 
cepted the goods if they could be cleaned. (J.A. 78-80). It found that 
it could clean them by buffing. (J.A. 80-109). It simply had no use for 
the quality of steel actually shipped (J.A. 112). 


6/ 


=’ Since appellant failed to appeal either from the Court's refusal to find the 
goods were rejected because of rust, or from the finding that the goods were 
rejected because they were not the quality promised,these findings: have be- 
come final and cannot now be disputed. 


{ 
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The court therefore concluded that appellee was not liable for any 
loss suffered by appellant due to General Electric's refusal to accept 
the goods for the reason that they were not of the quality ordered. 
(Conclusion 4). Appellant does not challenge the correctness of this 
legal conclusion which means that appellant has suffered no action- 
able harm. Any damage appellant suffered as a result of this abortive 
sale resulted from its own wrongdoing. Even if it were assumed that 
the railroad were responsible for any damage that may have accrued 
in transit, appellant's obstinate refusal to have anything to do with the 
goods after its deception had been uncovered made it impossible to 
determine the amount of the loss that might have been incurred in 
transit. 


The plain fact is that this lawsuit is nothing more than an attempt 
to shift to an innocent party the consequences of appellant's unsuccess- 
ful attempt to pass off lower quality goods on a party who had already 
determined it did not want them.’ As appellant's employee admitted, 
it just "took a chance" the steel would be accepted as "drawing 
quality”. (J.A. 70). When the steel’s true quality was revealed to 
the world, appellant lost all interest in the whole lot, including the 
remainder at Diamond's. (J.A. 105-06). It sought instead to saddle 
appellee with a loss appellant had itself caused. When appellee re- 
sisted, appellant brought this suit. Even at that late date appellant 
kept up the pretense that these goods were of the quality promised to 
General Electric. Its complaint alleged the goods were drawing 
quality and it claimed damages based on the original contract price. 
(Complaint, J.A. 3). 


The judgment of the trial court should be affirmed on the ground 


i Appellant's brief refers to GE's Range and Water Heater Div. as an "auton- 
omous division". No evidence supports this assertion (cf. J.A. 84, 110). In 
any event, the internal organization of General Electric is completely ir- 
relevant to the sad fact that appellant knew it was selling lower quality steel 
than it had contracted to sell to the division with whom it was dealing. 
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that appellee is not liable for any injury resulting from General 
Electric's rejection of the goods and that appellant has therefore suf- 
fered no actionable harm. 


Il. The Trial Court Correctly Found the Steel Rusted in 
Transit as a Result of Appellant's Failure to Properly 
Prepare the Goods for Shipment. 


Appellant apparently concedes it cannot recover if the record 
supports the trial court's finding that the steel was not properly pre- 
pared for shipment, since all of its arguments are based on the as- 
sumption the goods were properly loaded. 


Appellant misconceives, however, the posture of this issue in this 
appeal. It seeks to have this court re-try de novo whether the physical 
damage resulted from appellant's failure to prepare them properly for 
shipment. The trial court, after considering all the evidence, found 
against appellant on this ultimate fact. The only question open in this 
appeal is whether the finding was clearly erroneous. 


A. A finding of fact may not be reversed unless it is 
clearly erroneous, and it remains a finding despite 
being included with the conclusions of law. 


Findings of fact may not be overturned on appeal unless they are 


clearly erroneous, due regard being given to the trial court's oppor- 
tunity to judge the credibility of the witnesses. Federal Rules of Civil 
Procedure, Rule 52(a); Remington Rand, Inc.v. Societe Internationale, 
88 U.S. App. D.C. 275, 188 F.2d 1011 (D.C. Cir. 1951), cert. den. 342 
U.S. 832 (1951). This rule applies to the present case, which was 
tried by the court sitting without a jury. 


Appellant errs in attacking the court's findings of negligence” 
and default as if they were conclusions of law. Although a finding of 
fact may be called a conclusion of law by a trial court, it is nonethe- 
less a finding. The "clearly erroneous" rule still applies. Westley v. 
Southern Ry. 250 F.2d 188 (4 Cir. 1957) reh. den. 252 F.2d 79 (4 Cir. 
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1958); Benrose Fabrics Corp. v. Rosenstein, 183 F.2d 355, 357 (7 Cir. 
1950); Smith v. Fletcher, 80 U.S. App. D.C, 263, 152 F.2d 20 (D.C. 
Cir. 1945). 


B. The Court's finding of the ultimate fact that negli- 
gent preparation for shipment caused the damage 


= chal ld teneatitiata tialDactele i ctier wimsn Pitot eich cht Set Rte eRe ta 


is supported by the record. 


This Court has heretofore stated: 


The ultimate test as to adequacy of findings will al- 
ways be whether they are sufficiently comprehensive and 
pertinent to the issues to provide a basis for decision and 
whether they are supported by the evidence. (Emphasis 
added). Shilling v. Schwitzer-Cummings Co., 79 U.S. 
App. D.C. 20, 22, 142 F.2d 82, 84 (D.C. Cir. 1944). 


From this it follows that a finding on an ultimate fact will be suf- 
ficient if supported by the record. Klimkiewicz v. Westminister De- 
posit and Trust Co., 74 App. D.C. 333, 122 F.2d 957 (D.C. Cir. 1941), 


cert. den. 315 U.S. 805 (1942). The trial court is not required to make 
findings on all the facts presented, but need only find such ultimate 
facts as are necessary for decision in the case. Ibid; Skelly Oil Co. v. 
Holloway, 171 F.2d 670 (8th Cir. 1948). In the present case, the 
propriety and the effects of appellant's preparation of the goods for 
shipping were ultimate facts necessary for a decision. 


Questions of negligence and causation are issues for the trier of 
fact and the trial court's answers to these questions. may not be re- 
versed unless clearly erroneous. Westley v. Southern Ry., 250 F.2d 
188 (4 Cir. 1957). In the present case, the trial court found that the 
damage to the goods was caused by the shipper’s act or default ("negli- 
gence"). As we will see, a review of the record will establish beyond 
doubt that these findings of ultimate facts are not erroneous. Since 
they are "sufficiently comprehensive and pertinent to the issues to 
provide a basis for decision and. . . are supported by the record" 
(Schilling v. Schwitzer-Cummings Co., supra), they should be 
affirmed. 
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As the following citations show, the record fully supports the 
court's findings that the damage resulted from appellant's failure to 
prepare the steel properly for shipment. | 


1. Appellant's agents did not adequately protect the 

steel from the weather. 

The evidence is conclusive and not disputed that the bundles of 
steel were not individually wrapped in waterproof paper, but were 
only covered with one or two pieces of waterproof paper which | | 
stretched over the entire length of the railroad car. (J.A. 35, 40- 41, 
53, 55, 94, 96, 99, P's Ex. 6-E, J.A, 121; P's Ex. 10, J.A. 125). 


The long pieces of waterproof paper which covered the ahs 
load were held down by loose pieces of lumber. This can be seen from 
Defendant's Exhibit 6 (J.A. 137), the photograph of the shipment upon 
arrival, and is confirmed by the testimony of witnesses Sams (3. A, 

96) and Kassens (J.A. 94-95), who examined the shipment. It is also 
confirmed by the contemporaneous utterances of the responsible party: 
Diamond initially stated that the waterproof paper had been held in 
place with two-by-fours. (P's Ex. 10, J.A. 125). This position was 
never repudiated until the trial, when it was completely abandoned. 
There, Diamond's employees testified there was no lumber on top of 
the paper (J.A. 42, 44, 47), and for the first time, it was claimed that 
long steel bands were used to hold the paper down. (J.A. 21, 42). No 
mention had ever been made of these long steel] bands in appellant’ s 
answers to appellee's interrogatories, at pretrial, or elsewhere. 


The testimony regarding these straps was not consistent. ‘Appel- 
lant's witnesses Loftus and Hislot said they tightened the straps be- 
fore they called in the foreman and turned the car over to him, (J.A. 
21-22,47). The foreman, Detrich, stated the straps were tightened 
after Loftus and Hislop were through with their work and fetet the car. 
(J.A. 51). 


Even if appellant's latter-day story were believed, it =) itself 
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prove that the method used to cover these sheets was manifestly im- 
proper and inadequate. According to the testimony, nothing more than 
two steel bands, 1-1/2" wide and 1/16" thick, running the entire length 
of the 46-feet long car, were used to hold down the paper. (J.A. 39-40). 
An extra bundle of steel supposedly lay on top of the ten bundles on the 
bottom of the car, and was not blocked to prevent it from sliding. The 
metal strips were said to be pulled taut. (J.A. 21). If this loose 

bundle — or any other bundle — were to shift slightly and cause these 
thin strips to snap, there would be nothing to prevent the wind from rip- 
ping the covering loose. Moreover, due to the hump caused by the extra 
bundle lying on top, the paper could not be pulled down absolutely flat. 
The trial court took special note of these facts (J.A. 44-45). 


This shipment was made in the dead of winter. The risk of damage 
from the elements was foreseeable. Nevertheless, appellant simply di- 
rected that it be "covered [not wrapped] with waterproof paper." (P's 
Ex. 6-E, J.A. 121). When the large paper covering came loose, the 
steel was completely exposed, since the bundles were not individually 
wrapped in waterproof paper. Thus, it cannot be said the trial court 
was Clearly erroneous when it found the rust resulted from an act or 
default of the shipper — i.e., from appellant's failure to properly pre- 
pare the goods for shipment. A review of the evidence concerning the 
loading process and the lack of blocking makes this conclusion even 
more compelling. 


2. The bundles were not blocked or protected by 
bracing. 

Appellant's brief recites a composite version of its own witnesses’ 
testimony about the way this load of steel was allegedly handled. The 
essence of this version is that ten of the bundles were neatly lined up in 
the center of the floor of the car, four-by-four blocks were stood on 
end between the bundles and at both ends of the car, and another bundle 
was laid on top. 
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As will be shown, there are two main difficulties with this story. 


First, it is in conflict with the position taken by appellant and Diamond 
up to the moment of trial; and second, it conflicts directly with the 
physical evidence and uncontradicted testimony regarding the condition 
of the shipment upon arrival. 


(a) Appellant's sudden revision of its story casts 
doubt on its credibility. 
Diamond and appellant's pre-trial position was that "two-by-fours" 

and "two-by-sixes" had been used to hold the shipment in place. (P's 
Ex. 10, J.A. 125; Plaintiff's Answers to Defendant's Interrogatories, 
J.A. 11-12). However, the pre-trial procedure established the exact 
dimensions of the railroad car and the bundles of steel. (PT Order, 
Undisputed Facts, J.A. 8). It became essential for appellant to show 
that no space had been left for the bundles to shift around en route. 
Thus, at the trial, appellant's witnesses unveiled an hitherto unheard- 
of story of blocking each and every bundle with “four -by - -fours. uy 
Appellant's witnesses laid great stress on the fact that the dimensions 
of the only wood they allegedly used were four-by- -four. (J.A. 20, 35, 
47). No explanation has been offered for this change of position, which 
coincides neatly with the calculations shown in appellant's brief (p. 7), 
but collides violently with the photographic evidence of what was actu- 
ally done. (D's Ex. 7, J.A. 138). 

(0) The physical evidence and uncontradicted 


testimony prove the goods could not have 
been loaded and braced as appellant now 


claims they were. 


Mr. Sams, General Electric's foreman in charge of the unloading 
of this steel (J.A. 98), a witness having no interest whatsoever in this 
lawsuit, verified that the photographs, Defendant's Exhibits 6 and7 
(J.A. 137, 138); accurately portrayed the appearance of the goods upon 


7 ; 
8/nefendant's Exhibits 6 and 7 were developed from the same negatives as 
Plaintiff's Exhibits 3 and 4, respectively. (See J.A. 92-93). 
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arrival. (J.A. 99). Mr. Sams’ deposition includes the following de- 
scription of the load: 


w 


. . . [It] was compact . . . real close together, 
almost unable to unload it without damage to the 
material, as you can see in the picture there.” 


* * * 


",,.[We] tried different ways to [unload] it. Once 
we got started it was a simple problem of taking a 
long crowbar and prying it out one load from the 
other so we could get our grab in under the steel 
and lift it out. But to begin with, why we tried 
C-clamps on one load and hooked the crane to it. 
Each time we pulled the C-clamps off. It was a 
difficult job to get the steel out of the car." 

(J.A. 96-97). 


He testified that "the bundles were jammed together," so that "it 
was hard to get at them", because of "the way it was loaded." (J.A. 
98). The steel "didn't look like it had been jostled [in transit] at all. 
It just looked like it had been stacked in there together."’ In fact, 


"The way it was loaded, it was almost like a 
custom fit. There was no room for the steel 
to actually move if the cars had been bumped." 
(J.A. 98). 


Mr. Kassens, who took the photographs referred to by Mr. Sams 
fully corroborated Mr. Sams’ testimony. (J.A. 93-95). 


The testimony of Diamond's employees must be judged in the light 
of these facts. 


According ‘to this testimony, short four-by-fours were placed 
tightly between every bundle of steel and between the two ends of the 
car and the respective ends of the row of bundles. Thus, there was no 
room for the steel to slide forward or backward in the slightest amount; 
nor could any bundle touch any other bundle or either end of the car. 
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But it is undisputed that the bundles were in fact jammed together. 
touching one another, and crowded against the end and one side of the 
car when they arrived in Louisville. (See Defendant's Exhibit Tt J.A. 
138). 


These bundles weighed about five tons each. (See P's Ex. 6-A, J.A. 
119; P's Ex. 7-B, J.A. 123). According to appellant's own witness, 
Hislop, they could not be moved without lifting, since they were too 
heavy to slide. (J.A. 49). If so, Mr. Sams was right when he said they 
must have been loaded in the position they were in when they arrived. 
(J.A. 98). 


Finally and of conclusive importance, the total absence of Ley 
short blocks when the shipment arrived is proof of the utter impossibil- 
ity and incredibility of the Diamond employees' present version of the 
loading procedure. (D's Ex. 7, J.A. 138; J.A. 94-95). 


Where the physical facts show that testimony cannot be true, the 
facts must govern. See Differential Steel Car Co. v. MacDonald, 180 
F.2d 260, 268 (6 Cir. 1950); United States v. Donahue, 66 F.2d 838, 841 
(8 Cir. 1933); United States v. Hill, 62 F. 2d 1022, 1025 (8 Cir.’ 1933). 
This rule is distinctly apposite to this case. If Diamond's employees 
had prepared these goods for shipment in the manner they now say they 
did, it would have been impossible for the shipment to have looked the 
way it indisputably did when it arrived and it would have been impos- 
sible for the elaborate blocking they described simply to have vanished 
into thin air. It would have been error for the trial court to have given 
any credence to this testimony. 


The condition of the goods on arrival was substantial evidence that 
the goods had either been loaded in the position in which they arrived 
or had been inadequately braced. The court was not required to specu- 
late as to which act or default the shipper had committed. 


In view of this incontrovertible physical evidence, it is unnecessary 
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to discuss the various admissions, inconsistencies and contradictions in 
the testimony of Diamond's witnesses which compel the conclusion that 
the steel was not properly loaded. 


C. There was a total absence of proof that ''the method 
of loading was proper and met industr standards.” 


Appellant contends the trial court "erred in not finding that the 
method of loading was proper and met normal industry practice.” An 
examination of the record shows the lack of merit in this contention. 


The trial court could not have found that these goods were loaded 
according to "normal industry practice," for the simple reason that no 
evidence concerning normal industry loading practices was ever intro- 
duced. 


Moreover, the evide nce shows that it is not customary to use open 
railroad cars to ship this kind of steel. The means of conveyance nor- 
mally used by General Electric, Diamond and appellant is by motor 
truck, even where as here, the unloading is done by overhead crane. 
(J.A. 39, 42, 110; P's Ex. 10, J.A. 125). Even appellant apparently 
specified that the three previous shipments from this lot of steel 
should go by truck. (J.A. 47-48). 


This was in fact the only shipment of plain steel sheets Diamond's 
employees ever loaded on a railroad car, (J.A. 37-39, 42) although they 
sent many by truck (J.A. 39, 42). Those bundles were held in place in 
the trucks by chains. (J.A. 39). The record could therefore not even 
support a finding that Diamond's employees loaded this steel according 


to their own normal practice!” 


[TES ae 


=’ Appellant atternpts to counter the overwhelming facts of record with a hear- 
say newspaper article (Brief 3) which shows on its face that it was never 
introduced in evidence. 


10/ P's Ex. 2 (J.A. 116), a photograph of a railroad car being loaded, shows an 
entirely different type of load. It is a bundle of perforated steel which is 
much longer and lighter than the steel involved in this suit and which is laid 
lengthwise in the railroad car. (J.A. 23,40). 
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I. Appellant's Agents’ Failure To Prepare the Goods Properly 
Was an Act or Default of the Shipper, Within the Exception 


of Liability in the Bill of Lading. 0011.1 

The contract of carriage involved in this suit contained the term 
"Shipper's Load and Count."" (Finding 6; P's Ex. 7-B, J.A. 123). The 
trial court therefore correctly concluded that appellant as shipper as- 
sumed the risk of improper loading, and appellee is not liable for any 
damage from improper loading. (Conclusions 1 and 4). This conclusion 
is dictated by the Bills of Lading Act, 39 Stat. 541, 49 U.S.C. §101, 
which reads in pertinent part as follows: 


The carrier may also by inserting in the bill of lading 
the words "Shipper's weight, load and count," or other 
words of like purport, indicate that the goods were 
loaded by the shipper and the description of them made 
by him; and if such statement be true the carrier shall 
not be liable for damages caused by the improper .load- 
ing or by the nonreceipt or by the misdescription of the 
goods described in the bill of lading .. . 


See South Carolina Asparagus G. Ass'n v. Southern Ry., 46 F.2d 452 
(5 Cir. 1931); Modern Tool Corp. v. Pennsylvania R.R., 100 F.Supp. 595 
(D.N.J. 1951)!" 


Appellant does not contest this principle of law. It only argues that 
the statute does not relieve a carrier of liability if the court finds the 
goods were properly loaded. (Brief 16, 18). In other words, appellant 
simply disagrees with the trial court's finding that the damage to this 
steel resulted from improper loading. Since it cannot show the finding 
was clearly erroneous, the judgment should be affirmed. : 


To rebut the evidence that the damage resulted from improper 


11/3, Carrier Corp. v. Furness, Withy & Co., 131 F.Supp.19 (E.D. Pa. 1955), 
cited by appellant (Brief 17), the steel was not loaded by the shipper or its 
agent. The statutory exception from liability was therefore not applicable. 
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loading and protection, appellant apparently suggests the damage was 
caused by "humping" en route. (Brief 5; see J.A. 98). However, ap- 
pellant has itself supplied the answer to this claim. As it notes, ''the 
route ran through mountains and congested junctions, with lots of risk 
of banging around." (Brief 5). By the terms of the bill of lading and 
the applicable statute, appellant assumed the risk that its protection 
against this foreseeable "banging around" was insufficient. 


IV. Appellant's Failure To Prepare the Goods Properly For 
Shipment Was an Act or Default of the Shipper, Within 
the Exception of Liability in the Bill of Lading. eo 


According to the express terms of section 1(b) of the "Contract 
Terms and Conditions" of the bill of lading forming the contract be- 
tween appellant and appellee (P's Ex. 7-B, J.A. 123), the carrier is not 
responsible for damage resulting from the act or default of the shipper. 


The shipper's failure to properly load and protect the goods from 
the elements while in transit is an act or default of the shipper, within 
the meaning of this provision. Shapiro v. Pennsylvania R.R., 65 App. 
D.C. 324, 83 F. 2d 581 (D.C. Cir. 1936); Blytheville Cotton Oil Co. v. 
Kurn, 155 F. 2d 467 (6th Cir. 1946). The trial court therefore cor- 
rectly applied it in this case. 


Since appellant concedes the carrier is not responsible for damage 
caused by the shipper's act or default | (Brief 16), its contention that the 
trial court improperly applied what appellant calls an ex delictu test is 
pointless. The word "default" connotes negligence, as do the words 
"improper loading" in the statute (supra) which exempts appellee from 
liability by virtue of the term "Shipper's Load and Count.” 


Once again, appellant's only objection is that it disagrees with the 
court's finding that these steel plates rusted as the result of plaintiff's 
failure to properly prepare the goods for shipment. Since this finding 
is supported by substantial evidence and is not clearly erroneous, the 
judgment in favor of appellee should be affirmed. 
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V. The Other Issues Appellant Is Attempting To Raise Are 
Not Properly Before This Court. 


Appellant's brief (p. 5) has added a new claim — of allegedly ine 
plained delay" — which is outside of the scope of the pleadings and the 
record in this case. Since appellant did not make the charge or intro- 
duce any evidence to support it in the court below, appellee did not in- 
troduce evidence (such as the actual date the car left Diamond's siding) 
to show there was no delay to "explain."" Appellee respectfully re- 
quests this Court to disregard this irrelevant charge. | 


Appellant's brief (p. 5) also contains the statement that "Diamond 
loaded the goods . . . in compliance with the railroad carriers' general 
Rule 27, which jetecally requires all shippers of freight in carload 
lots to perform the loading." The supposed significance of this state- 
ment is not apparent. It was mentioned by appellant for the first time 
in the closing moments of the trial, when appellant suddenly asked ap- 
pellee to stipulate that it was true. (J.A. 113-14). Appellant introduced 
no proof that Rule 27" applied to this shipment. In any event, as a de- 
fense to the statutory exception of liability it is insufficient on its face. 
The exception from liability applies without regard to the reason the 
shipper loaded the car. (See 49 U.S.C. §101, quoted supra). 


VI. Appellee Is Not Liable for any Loss Due to Physical 
Deterioration, Depletion in Quantity or Decline in 


General Market Prices After Delivery of the Goods 


Each of the three grounds of decision given by the trial court are 
sufficient to support its judgment for appellee. In addition, three other 
rules bar appellant's claim for any loss occurring after arrival of the 
goods in Kentucky. | 
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A. A carrier is not liable for any loss occurring 

after delivery. 

Appellee is not liable for any loss due to physical deterioration or 
decline in general market prices after delivery of the goods in Louis- 
ville, since the liability of a carrier ceases upon delivery. Republic 
Carloading & Distrib. Co. v. Missouri Pac. R.R., 302 F.2d 381, 386 
(8th Cir. 1962); Illinois Central R, R. v. Zucchero, 221 F.2d 934, 937 
(8th Cir. 1955) 


B. Appellant's claim for damages after delivery is 


barred because of appellant's failure to mitigate 
damages. 


Appellant had a duty to mitigate damages and to prevent avoidable 
losses. W.B. Moses & Sons v. Lockwood, 54 App. D.C. 115, 295 Fed. 
936, 941 (D.C. Cir. 1924); Palmer v. Costello, 41 App. D.C. 165, 168 
(D.C. Cir. 1913); Corbin on Contracts (Rev. ed. 1964) §1039. Since it 


made no effort to protect or dispose of the goods until nineteen months 
after delivery, it cannot recover for any damages after delivery. Ibid. 


C. Appellant's claim for damages after arrival of 

the goods is barred by the statute of limitations. 

Appellant's claim for damages after delivery of the goods in Louis- 
ville is barred by the statute of limitations, since it was filed more 
than two years and one day after written notice that it was disallowed. 
(P's Ex. 54, J.A. 131; P's Ex. 7-A [reverse side: Contract Terms and 
Conditions, J.A. 115]; 49 U.S.C. §20(11); Burns v. Chicago, M., St.P. & 
Pac. R.R., 192 F.2d 472 (8 Cir. 1951). 

Defendant could not thereafter waive the statute of limitations. 
Burns v. Chicago M., St.P. & Pac. R.R., 192 F.2d 472 (8 Cir. 1951). 
Thus, any negotiations or correspondence between the parties could not, 
as a matter of law, be a waiver. Phillips Co. v. Grand Trunk R. Co., 
236 U.S. 662, 667 (1915); Georgia F. & A.R. Co. v. Blish, 241 U.S. 190, 
197 (1916); Texas & P. R. Co. v. Leatherwood, 250 U.S. 478 (1919). 
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CONC LUSION 


Any loss which may have been suffered is due to appellant's own 
wrongdoing. The goods were not rejected because of physical damage 
that occurred in transit. They were rejected because appellant had 
shipped goods which did not conform to the sales contract. 


The evidence sustains the court's finding that any damage that may 
have been incurred by the goods in transit was due to appellant's 
agents' failure to prepare the goods properly for shipment in an open 
railroad car. Appellee is not liable for this physical damage, because 
of two separate terms of the contract of carriage: The failure to pro- 
tect the goods properly was an "act or default of the shipper," for 
which the carrier is not responsible and by the term "Shippers Load 
and Count" appellant had assumed the risk of improper loading. 


Appellee is not liable for any loss that may have occurred after 
the goods arrived, since both the physical damage and the rejection by 
the consignee were due to appellant's own wrongdoing. In addition, 
appellant's claim for damage occurring after delivery is barred: 
because of the statute of limitations; because the carrier's responsi- 
bility ceased upon delivery; and finally, because appellant did not ful- 
fill its duty to mitigate its loss and prevent avoidable damages. 


For the foregoing reasons, it is respectfully submitted that the 


judgment in appellee's favor should be affirmed. 
Respectfully submitted, 
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REPLY BRIEF FOR APPELLANT 
STATEMENT 


This Reply Brief is confined to 
"the issues" as treated in Appellee's brief, 
certain factual points therein treated, and 


pertinent fundamentals of law and their application 
to the facts of record. 


There is no intent to treat the various detailed factual pointe at any 
length, since Appellant agrees that this Court of Appeals is not the trier 


of facts but looks to the matters of law. 


THE ISSUES 

This is only an action by the shipper against the common carrier 
for damage to a shipment of steel from Wyoming, Pennsylvania, to 
Louisville, Kentucky. Only the question of liability under Section 20(11) 


of the Interstate Commerce Act, 49 U.S.C. 20(11) is presented by this 


appeal (although Appellee argues mostly over the damages). Appellant 's 


position is set forth on pages 13 and 14 of its main brief. | 

With a single exception (the claimed application of the. "clearly 
erroneous" rule) the issues submitted and argued by Appellee in its brief 
(see its Statement of Questions Presented, paragraphs 2 and 3) lag not 
relate to the fundamental question of common carrier liability for damage 
to property under Section 20(11) of the Interstate Commerce Act. They 
relate mainly to the measure of damages. The District Court found that 


when the carriers received the shipment from the shipper it was "in good 


condition", but that when they delivered it to the consignee it ives in 
an “unsatisfactory condition in that the steel was wet and rasty". 
(Finding 11) There is no dispute over those findings. But the District 
Court made no specific finding on the actual cause of such damage » or 


that the steel was ever restored to good condition (although Appellee 


made an effort in that direction, see Finding 15). Nor has Appellee taken 


exception to the District Court's failure so to find. 

Thus Appellee's extensive arguments over the alleged reason for 
the consignee's rejection of the shipment at destination (Point I, pp. 11-13) 
and us to various points founded on the events subsequent to the delivery 
of the shipment (Point VI, pp. 28-30) are not relevant to this appeal -- 
shasrech ee they are all matters actually relating to the measure of 
damages. | 

As to its basic liability Appellee states at page 10 of ite Brief, 
"There was no evidence that any damage had been caused by the carrier. . 
This, under the law, is not enough. To avoid liability on the present facts, 
B&O would have had to show affirmatively that any damage had not been caused 
by the carriers. This it did not do. For these reasons Appellant concen- 
trates its argument here on Points II-IV of Appellee's Brief and submits 
its reasons for its position that such points, as well as the District 
Court's Conclusions 2 and 3, are without merit and are contrary to the 


applicable law. 


| 
*/ As to the latter, Appellant's position is that all the happenings 
and aggravations that took place at Louisville were the logical and 
proximate result of the carriers' injuring the shipment (shown at 
JA k to be attributable to Appellee, not to Appellant) and are 
therefore part of the basic cause of action. Cf. Witness Bond, 
JA 56, 104, passim. 


CERTAIN FACTUAL POINTS 

The main factual points that are pertinent to the true present 
issues are those surrounding the loading of the shipment at févttnw, Pa. 
Appellant alone offered evidence on this subject, namely the oral testimony 
of witnesses Loftus, Hislop, and Detrich, all employees of the! loading 
company and all experts in the field. See Appellant's main brief, pp. 
7-10. This oral evidence was not rebutted or refuted by any direct 
testimony for the B&O. The only attempted evidence of Appellee on the 
actual loading of the shipment was in the form of inferences attempted 
to be drawn from the condition of the steel loading on delivery to the 
consignee. As shown below such inferences are not acceptable evidence. 


However, in its Counter-Statement of the Case and in its following 


argument Appellee either submits mis-statements or charges Appellant 


with mis-statements. Correction is required: for example --' 

(a) On page 3 of its Brief Appellee asserts that consignee General 
Electric's (second) rejection of the steel to the seller (as dontrasted 
to G.E.'s first rejection to the carrier) on ground having to we with 
specifications is a real cause of this law suit. . In fact the damage to 
the shipment in transit was the only cause of this law suit, and Appellee 
has not shown who or what caused this damage. 

(v) Appellee argues (Brief, p. 4) that the carload of isteel here 
involved was loaded on a private siding at Diamond's plant 200 feet from 
the Lehigh Valley station. In fact the car was loaded on the station 
siding, all within a few feet of the station, and subject to close observa- 


tion by the railroad agent. (JA 20) 


(c) Appellee argues (Brief, p. 5) lack of any basis for Appellant's 
statement that the railroad agent "approved the load". In fact, the record 
shows that the Lehigh Valley agent reported having seen the car on the 
load (JA 101), that the bill of leding was duly signed without! exception 
as to condition (JA 122 - 123), and that the shipment moved 
forward accordingly. 

(a) Appellee claims (Brief, p. 8) that the pickling and oiling 
treatment it gave the steel sheets in Louisville restored them to their 
original, readily saleable condition. In fact, as the record shows, if 
the sheets were oiled it would contaminate G.E.'s cleaning process, so 
that oiled sheets would be unsatisfactory for vitreous enemeling." (Gray, 
G.E. expert, JA 111) 

(e) Appellee seems further to claim (Brief, p. 24) that Appellant's 
witnesses did not follow regular industry practice in loading this ship- 
ment. However, the record shows that Diamond, Solway's owns bad loaded 
numerous (perforated ) steel sheet shipments in rail cars, and also truck 
shipments in trailers. Tr. JA 19 - 20, 39, 42, 125. (Witness Loftus, 
19 years with Diamond.) See also Witness Hislop, JA 46 - 50 16 years 
as forklift operator for Diamond. See also Witness Detrich, superintendant, 
with Diemond from 1922 to 1960, JA 52. 7 

These are mere examples of Appellee's inconsistencies with the 


actual Record. 


So far as they go, the District Court's Findings on the loading 


question accurately reflect the Record, as follows: 


"7, The loading was done by Diamond on December 31; 1955. 
The crane operator testified in detail as to how the gondola 
was loaded. Chains were wrapped around the bundles of steel 
plate and 4 x 4's were used to separate the bundles. The 
supervisor of the loading operation testified that the bundles 
were wrapped in waterproof paper. | 


"8, ‘The steel sheets were in good condition when loaded. 
"9. The shipment remained under the control of the! shipper 
until the loading was completed." 


PERTINENT FUNDAMENTALS OF LAW 
1. Where a shipment is delivered to a common carrier in good 
condition and it is delivered to consignee in damaged condition, the 


carrier has the duty of showing affirmatively the nature and cause of 


such demage, including whether or not these come within any of the s80- 


called "excepted" categories of damage. 


Missouri Pacific R. Co. v. Elmore & Stahl, 377 U.S. 134 (1964) 
and cases therein cited 


L. E. Whitlock Truck Service, Inc. v. Regal Drilling Co., 333 
Ba WB (10 Cir) 196h a a 


Jones on Evidence, 5th ed. 1958: 


Sec. 19. Carriers and Bailees- 
... Thus, for reasons of public policy, where goods 
have been instrusted to a common carrier and are 


lost, damaged, or delayed in delivery, the carrier | 
is presumed, prima facie, to have been negligent..." 


2. This principle applies equally whether or not the shipment 
is billed "Shipper's Load & Count", except that the shipper by this 
phrase waives any claim for shortage or quantity loss because of carrier 
omission to check the load, and also any claim for loss of damage solely 


attributable to improper loading by it (the shipper). 


Levine v. Duluth & I. R. Co., 171 Minn 205, 214 N.W. 17 (1937) 

Louisville & N. R. Co. v. Hensley, 237 Ky. 224; 35 SW ad 279 (1931) 

St. Louis-San Francisco R. Co. v. Glow Electric Co., 35 Ohio App. 
SOL, LID NeB. S25 (1959) S”S” =i 


Perkel v. Penna. R. Co., 148 Misc. 204; 265 N.Y.S. 297 (1933) 
SEE ALSO: 14 American Jurisprudence 2d, sec. 532, carriers 
(quoted in Appellant's main brief) 

3. This principle also applies consistently to all freight shipped 
by the public regardless of the purpose or legality of the particular 
transaction out of which the transportation arose. | 

Phila., W. & B. R. Co. v. Lehman, 56 Ma. 209, 40 AR. mas (1881) 

Waters v. Richmond & Danville, 110 N.C. 338; 14 SE 802 (1892) 

4k. On review by the appellate court where the findings of fact were | 
made by the trial judge without a jury, the "clearly erroneous" principle 
of F.R.C.P. Rule 52(a) does not apply when the trial judge has nade a 


basic mistake of law -- including a mistake as to the burden of proof. 
| 


Mastercrafters C. & R. Co. v. Vacheron & Constantin Le C.W. 
221 F. 2d 464, 467 (2 Cir) (1955) 


U. S. v. 1950 Buick Sedan, 231 F. 24 219 (3 Cir) (1955) : 

Kippen v. Automatic ewriter Co., 324 F. 2a The (9 cir) (1963) 

5. Even where the "clearly erroneous" principle of F.R.C.P. Rule 
52(a) does apply, direct and unrefuted oral evidence of witeeelee cannot 
be overcome by mere inferences from observations after the fact, or from 


photographs. See 32A C.J.S. pp. 87-88: 


"Photographs are not entitled to the same consideration as 
is conceded physical facts." 


Also 32A C.J.S. p. 833: 


",.an inference is unjustified and without probative force 

if it...is contrary to the direct, positive and uncontradicted 

testimony." 
Looking at the Record and situation as a whole, the reviewing court must 
be satisfied, first, that the exact basis and nature of the trial court's 
action is clear from the findings and conclusions, and, -second, that such 
action conforms to the truth and the right of the case. Polaroid Co. Vv. 
Markham, 151 F. 24 89 (D.C. Cir) (1945); West v. U.S., 246 F. 2a 443 (3 Cir) 
(1957); Gediman v. Anheuser Busch, Inc., 299 F. ad 537 (2 Cir) (1956); cf. 
U.S. v. Gypsum Co., 333 U.S. 364, 394 (1948); Maher v. Hendrickson, 188 
F. 2a 700 (7 Cir) (1951). 


NONE OF THE ABOVE-REVIEWED PRINCIPLES ARE GIVEN ANY WEIGHT OR CONSIDERATION 


WHATSOEVER BY APPELLEE IN ITS BRIEF HERE. 


APPELLEE'S ARGUMENT ON THE ALLEGED 
IMPROPER LOADING POINT IS GROUNDLESS 
AND WITHOUT FOUNDATION IN LAW 


— AND Wi Se 
The learned Trial Court unqualifiedly found that the shipment of 
steel here involved was in good condition on delivery to the carrier and 
in wet and rusty condition on delivery to the consignee, General Electric 
Company. See Findings 7-9 inclusive, quoted supra. Solway offered and 
presented of record voluminous and thorough-going evidence concerning 
the loading of the shipment; defendant-appellee none, except vy way of 
inference from the condition of the shipment at destination. The Court's 
findings as to condition of the shipment at delivery created al duty on 
the B&O of affirmative showing in justification of the damage ‘i but the 


B&O offered or presented no such evidence. 


First, B&O argues that the Court's expressly-labelled "conclusions 
of law" regarding plaintiff's alleged improper preparation of the shipment 
for transportation, and regarding plaintiff's "negligence" constitutes a 
finding of fact under Rule 52(a) of the Rules of Civil Procedure. This is 


unsound and unjustifiable. 


Gediman v. Anheuser Busch, Inc., 299 F. 2d 537, supra 
(holding that Judge's determination of negligence without 
stating specific underlying findings is only 4 conclusion 
of law). 


See also: 
Woods Construction Co. v. Pool Construction Co. 3 
405, supra, [@Te) Cir) (1963) 


(necessity of sufficiently detailed findings to substantiate 
ultimate fact). 


14 FP. 2a 


Thus, B&O's first contention is both unsound and inapplicable. | 

Secondly, defendant-appellee then relies wholly on inference from 
the facts of a damaged shipment as it appeared on delivery at Louisville. 
These inferences were from photographs of the shipment taken at least two 
weeks after the loading, and from the inspection of the load by consignee 's 
representatives, also at least two weeks after the loading. such inferences 
are not of sufficient weight to counteract Solway 's thorough-going testimony 
on the subject of loading, or in any manner to satisfy the BLO's clear-cut 
burden of proof in the premises. , 

The defendant-appellee did not, as did the defendant carrier in the 
Modern Tool Corp. Case (100 F. Supp. 595) it cites, offer or attempt any 
veatenney on the handling and transportation of the particular! shipment 


= | 
after it left shipper's possession and control at origin. Therefore, 


EEE 
! 


*/ It should be noted that any reference to "Shipper's Load end Count" in 
the Modern Tool Corp. Case opinion is only dictum, since the facts 
showed that the shipment there was not pilled as such a shipment. 

| 


the "withholding favorable testimony" presumption applies, denestien by 
Jones on Evidence, supra, in par. 27 as follows: 

"Sec. 27 Withholding, evidence - There is a recognized | 

legal presumption that a party will produce evidence which 

is favorable to him if such evidence exists and is available." 

(citing Lewis-Simas-Jones Co. v. SP. Co., 283 U.S. 654 (1931))- 

As already stated above, the B&O relies solely here on the condition 
of the shipment at destination, not on any evidence whatsoever on the ship- 
ment or the loading at origin (although its connection had an agent there), 
on the handling or transportation of the goods between Wyoming and 
Louisville, or any mention of rough handling, bumping, or other! human 
interference with the effectiveness of Solway's loading measures at origin. 

Since the B&O had the burden of proof on these matters, and offered 


or produced no evidence whatsoever, there is no reason why the conclusive 


presumption of carrier negligence (or in the alternative specific holding 


of defendant-appellee to its basic duty to insurance Liability) should 

not apply. The shipment may have been subjected to drastic storms, violent 
jarring in transit, or human error in trying to improve or alter Solway's 
loading by throwing loose lumber on top or otherwise changing the protective 
efforts taken by the Shipper and fully described by plaintiff witnesses 
Loftus, Hislop and Detrich. But under the law and the broad seiitey of the 
case it is not necessary for the Court to determine just what did happen 

to the shipment. All the law requires is that the Shipper establish the 
injury to a shipment originally offered to the common carrier in good condi- 
tion and if the carrier does not thereupon affirmatively establish the case 
to be within one of the exceptions to its broad "insurance" liability, then 


| 


its liability becomes conclusive. 


Under these circumstances, where the defendant common carrier's 
evidence as to loading, handling or causation for the fully acknowleaged 
physical injury to the shipment consists of mere inference from photos. 
graphs and testimony showing the claimed condition of the shipsient at 
destination, contrary to shipper direct loading testimony, it cannot stand. 

To permit such defense to prevail, in the complete absence of 
any evidence by eithee of the carriers as to what actually iepoensds 
would be to allow the case to be determined on the basis of speculation 
and conjecture (Solomon v. Northwestern State Bank, 327 F. 2d 720 (8 Cir) 


(1964) and to fly in the face of the sound public policy underlying 


the principle of broad carrier liability so directly applicable here: 


"The rule that a common carrier is answerable for all 
losses or damage to property transported which do not 
fall within its excepted cases had its origin in what 
were supposed to be the commercial necessities of 
England at a time when government afforded imperfect 
protection to goods in transit, and when robberies 
were of frequent occurrence... It has been said that the 
reasons for adhering to the rule still exist in the 
main, although changing conditions may possibly have | 
lessened the force of some, and at the same time fur- | 
nished somewhat broader grounds for upholding the gen- | 
eral doctrine .... 


... the immense increase of business, the inestinable | 

value of the commodities now entrusted to the charge of, 

common carriers, and the vast distances to which they are 
transported have multiplied the difficulties of the owner 

who seeks to recover for the loss of his goods, and have 

added greatly +o the opportunities and temptations of the 
carrier who might be disposed to neglect or violate its trust... 


*/ Compare West_v. U.S., 2h6 F. 2a 443, supra, expressly holding that 
a@ lower court Finding merely indicating probability of several con- 
jectures as to cause of accident, would not support judgment for 
respondents ui 


The carrier's exclusive possession of evidence, the difficulties 
under which the shipper might labor in discovering and proving, the 
carrier's fault, his inability to contact the carrier's witnesses, 
the necessity of avoiding the investigation of circumstances imposs- 
ible to be unraveled, the importance of stimulating the care and fi- 
delity of the carrier, and the convenience of a simple, intelligible 
and uniform rule in so extensive a business - in other words, commer- 
cial necessity plus public policy and convenience - constitute much 
broader grounds and are the basis for the acceptance of the rule at 
the present time." i 


14 American Jurisprudence 2d p. 41 


SEE ALSO: 13 Corpus Juris Secundum, p. 2ke 


CONCLUSION 


The Court of Appeals should find and hold that the measure of damage points 
largely argued by defendant-appellee B & O here are not pertinent to or deter- 
minative of the basic liability question here, and conclude - 


1. That the trial court made insufficient findings on the 
question of shipment loading to justify any conclusion 
of shipper negligence or failure to properly load this 
particular shipment at origin. 


2. That the trial court's conclusions exonerating defendant 
from its full degree of common carrier (virtual insurance ) 
liability are not justified by the record; in fact they are 
contrary to defendant's presumed negligence arising out of 
broad public policy and also confirmed by the fact that the 
defendant B & 0 offered no direct testimony or evidence on 
the sole determinative issue of shipment loading,only inference. 


3. That, based on the whole record and all the pertinent cir- 
cumstances covered thereby, "the truth and the right" of the 
situation indicates that plaintiff should prevail, and 


4. ‘That in the premises the sound public po}icy of broad com- 
mon carrier liability for damage to shipments entrusted to them 
would be defeated and denied, should defendant-appellee railroad 
be allowed to prevail here. 
For these reasons, appellant urges this Court to reverse the judgment below 
and order judgment for the plaintiff on the present record, in the interest 


of justice. 
Respectfully submitted, 
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Petition for a Reheering, oF in the alternative, far Rehearing en Banc 


Comes now the appellant SOLIAY METAL SALES, LTD., Toronto, Canada, and petitions 
the Court for a Rehearing of this Appeal, or in the alternative for a review and 


Rehearing en Banc, and in support thereof respectfully represents: . 
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STATEMENT 
This is an action by plaintiff Solway Netal Sales, Ltd. against defendant Balti- 
more ani Ohio Railroad Company under Sectim 20(11) of the Interstate Commercce 
Act, 49 U. S. Co 20(11), far damages to a shimment of steel in transit.Canplaint 
was filed Jenuary 21st, 1960, trial held in June 1963 after Saapiation of regu= 
ler pre-trial proceiure, and judgment for the defendant rendered by the trial 

judge, who heard the case without a jury, on February 24th, 1964. Plaintiff ape 
pealed, and after briefs am argument, this Court ina s-peragreph opinion per 


curiam, dated March 4th, 1965, affirmed the judgment, 


Plaintiff Solway presented evidence at the trial of the loading of the shipment 


as fully digested in its {mitial Brief at pages 7 through 10 thereof, Defendant 


railroad offered no testimony or other evidence as to the shipment loading es 


such, but simply relied on various inferences by various witnesses from state=- 
nents and photographs of the damaged condition of the steel sheets on delivery 
by defendant carrier at destination. (They were disordered, dent, and rusted.) 
There is no dispute as to (1) the good conditian of the steel sheets involved 

when deliverea to the carrier at ovigin and the fuct that tusy ware avaded oy 

Solway's agent and covered with waterproof papar at origin, or (2) the fact 


that the shipment arrived in bad condition at destination, All agree on this. 


~2- 


Plaintiff’ Solway's position throughout has been that ome two basic facts 


were established, namely good condition of the shipment at origin and damaged 
condition on delivery at destination, the burden was on defendant railroad to 
show affirmatively what happened to the shipment in between and under which, 
if any, exception fram the ustak proad-scope common carrier ied ili ty as en 
insurer against damage to property entrusted to its care defendant might claim 
it to fall. Since there was no such proof of record here, or even attenpt at 
such proof by the defendant, plaintiff Solway has consistently suai ted that 
it is entitled to judgment for the difference between the reasonsb le market 
value of the steel sheets in good condition at time of delivery end the actual 
selvage value recovered, plus incidental expenses. This is not an action to 
recover the contract price of the goods as such or to do anything, than hold 
defendant railroad to its ordinary insurence liebility for the eansportatien 


of property (although the trial judge, quite inexplicably, seams to have treated 
it as such, and omitted to apply transportation standards.) | 


The District Court Decision. 


The trial court, on the key issues of propar loading of the shipment and its 
condition on delivery by defendant common carrier at destination, made the fol~ 
lowing specific findings, which have not been challenged by any party: 


7, The loading was done by Viemond on December 31, 1955.The 
crane operator testified in detail as to how the gondola 
car/ was loaded, Chains were wrapped around the bundles 
of steel plates and 4x4's were used to separate the bundles. 
The supervisor of the loading operation testified that the 
bundles were wrapped in waterproof paper. 


"8. The steel sheets were in good condition when acl 


"9, The shipment remained under the control of the chipper until 
the loading was campleted, 


"10. The car wes shipped on a through bill of lading oy the Le=- 
high Valley xailroad to Buffalo and then to Louisville by the 
Soitluoce and Jhio Heilroad, end remained in tne carrier's 
control until delivered to General Electric at Tenieyiale, 
Aentucky, on January 12, 1956. 


"ll. The purchaser inspected the goods on January 12, 1956, and 
found then to be in an reece’ J condi tion in that the 
steel wes y ° : 
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The trial court made no other finding on loading, and no ultimate finding 

of fect on the subject*. But it did make "conclusions of law" which referred 
to "“pleintiff's failure to properly prepare the goods for shi pment (#2) and 

to "the negligence of the plaintiff" (# 3) in the same regard. These conclu- 
sions were, of course, entirely without underlying fintings and, as we shall 
show below, entirely wi thout underlying evidence. They were in fact contrary 
to or inconsistent with the above-quoted findings of fact on the subject of 


loading so far as they go. 


More seriously still, the court neither recognized nor applied the faondemental 
transportation principle as to defendant common carrier's eleexent burden of 
proof respecting the circumstances or lack of circumstances causing the damage, 
which would be essentially within its knowledge and control, Missouri-Pacific 
R. Co. v. Elmore & Stahi, 577 U. Sw 1% (1964). Rather, the trial judge seened 
very strongly influenced by certain details of the commercial transection be= 
tween shipper Solway and consignee General Electric Company (Findings 2,4, 13 


and Conclusion of Law 4) which had nothing to do with the transportation or 


transportation-damage aspects of the case whatsoever, only with measure of damage, 


Solway's Appeal 
Plaintiff Solway's appeal here was on three main grounds - 
insufficiency of the findings to support the conclusions 
insufficiency of the evidence to support the conclusions 
failme of the trial court to apply the fundemental princi- 
ple and policy of broad cerrier liability for damage to 
property entrusted to its care for trarsportation, ‘and 
application of the strict carrier biuden of proof stem- 
ming therefrom. i 
Briefs wero filed and argument had, on February 18th, 1965. On March 4th, 
1965 this Court rendered brief per curiam opinion effizinz the District Court. 
This opinion did not question or dispute ths finduietal principle of broad 


common carrier liability for property transportated so basic to appellant's 
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making certain assumptions as to both foot and the lew which appellant Solway 


here contends are demonstrably erroneous and should be corrected forthwith. 


ERRORS OF THE COURT'S OPINION AND DECISION 


1. That the trial judge's “Concinsion of Iaw" could or should be 
considered as a "Finding of Fact” within the meening of Rule 
52 (a) of the Federal Rules of Civil Procedure, unier the cim 
cumstances and conditions of this particular action; 

2. That the "unless clearly erroneous” limitation of such Rule 
52 (a) applies here (eliminating full and canprehensive review 
of the record by the appeallate court) where the challenged con- 
clusion or*finding" is strictly a mixed one of law and fact, is 
based on erroneous application of the law by the District Court 
at the trial, is at best an inference from entirely undisputed 
facts, and is plainly contrary to “the truth and right of the case.”. 


3. That there was an “absence of some showing am the record” that 
the damage to the shipment was not caused by improper loading.* 


Thus, although there was no evidence or specific finding of record on improper 
loading, the reviewing court here assumed that the damage in question was caused 
‘by improper loading. This clearly contravened both the carrier's broad duty as 
an insurer of property transported by it and its clear-cut specific burden of 


proof. 


ZsQ0R I. JUDGE WALSH'S CONCLUSIGN OF LAW ON PROPER LOADING WAS NOT A FINDING OF FACT 


The trial Court's conclusion of law as to "improper loading" of the shipment was not 


a true finding of fact. While in some instances a deyermination labelled "conclusion 
” 
of lax” may properly be considered a finding of fact, this does not apply here 


because = 


there are no subsidiary or supporting findings as to the 
loading or the cause of the damages herein; ! 


to the extent there are any findings on loading (See ppe 
suyra) these are diametrically opposed to the learned | 
Judge's "conclusion"; there is neither any underlying 
finding or evidence on the matter of ceusation; 


Judge Walsh, a most competent and highly-qualified Judge, 
must have deliberately designated this particuler con= 
clusion a "Conclusion of Law", presumably because of its 
mixed nature es question of law and fact, and also be- 
cause of his recognition that thera was neither basis in 
specific underlying finding or in the evidence for mre 
than a mere opinion or inference on the issue of loading; 
the cases consistently support appellant's position heres 
Meher v. Hendrickson, 168 F. 2d 700 (7th Cir.) 1951 
Bullen v. De Sretteville, 239 F.2d 82 (9th Cir. )1956 
Woods Construction Co. v. Pool Constrmm.Co.,314 F.2d 405 
(10th Cir.)1963 
hase cases oxplicitly hold thet findings under the Federal Rules of Civil Pro- 
cedure should be so explicit as to give the reviewing court a clear understanding 
of the basis of the trial count's 4ecisian and to enable it to determine the 
grounds upon which it reached its decision, that where conflict exists between 
findings of fact and the conclusions resched the fingings of fact will prevail, 
and that a conclusion of ultimate fact without any subsidiary or basic findings 
of fact upon which such conclusion is reached is insufficient canpliance with 
Rule 52 (a), here involved. Cf. United States v. Amature xewinding Co.,1% F.2d 


589 (8th Cir.) 1942, ani iiest v. United States, 246 F. 2d 443 (3 Cir) 1947, Tho 


West cese holds that a “finding” that one of several conditions may have caused 


pe ae eee ! 
*Schilling v. Schweitzer-Cumins Co.,142 F. 2d &2, cited by this Court here, was.a 
eS wile 

patent interference case, and while stating the principle that findings of fact mst 

ve sufficiently comprehensive and pertinent to the issues, and based on evidence, it 

involes a record and facts wholly distinguisheble from those present here, 
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the accident there involved, but not identifying which condition ceused it, will 


not support a conclusion or judgment based upon it. 


So here the present conclusion of the trial court was incanplete end ambiguous in 
that without evidence the court could not know any respect in which the loading 
was or could have been inadequate or deficient ami without evidence the court did 
not and could not know what happened to the shipment after it left the shipper's 
i 

control, i.e. whether it was mishandled in humping or rail terminal yards, ina 
stom or a road accident, or what happened, Certainly, with the burden of proof 

on the defendent and no such evidence produced by it, the trial court had no right 
whatsoever to assume the cause of the damage sdversely to plaintift, & so-called 
"fi nding" which consists of mere speculation and conjecture, such as this one, can= 
not stend (Solomon v. Northwestern State Bank, 327 F. 2a 720 (8 cir) 1964). We res- 


pectfully submit that the Court of Appeals should have reviewed the ‘entire record 


in this light, and concluded that Conclusions 2 and 3 should be stricken or reversed. 


II. THE "UNLESS CISARLY ERRONOUS* LIMITATION OF RULE 52(a) DOES NO? APPLY HERE; 
JUDGE WiALSH'S DECISION AS TO LWPHOPEA LOADING IS FULLY HEVIEVABLE. : 

It is elementary and basic here that Rule S2ta) of the Federal aules of Civil Pro- 
cedure “contemplate a real review and not 4 mere perfunctory epproval® of the act- 
jon of the court below. United States v. 1 Mercury Sedan, “2 F. 2a 429, 401 (4 Cir) 
1957, and yet fran its opinion and analysis the Court appears only to have done the 
latter. (For example, the basic burden of proof point is not really recognized or 
applied (But see footnote 1, page 3), there is no real recognition of what is or is 
not in the formal record, particlarly as to what defendant railroad did not produce, 
and there appears no evaluation of the trial judge's undue emphasis on strictly com=- 
mercial (non-transportation factors) in his evaluation of evidence pod failure to en- 
force defendant's clear-cut burden of proof, See Findings 254,15 end Conclusion <). 
fhe “real review" contemplated would have revealed failure to apply sound principles, 


as we stall show in the following Section of this Petition. 


~7o 


Under the settled decisions the limitation of appellate court review under Rule 
52(a) supra, to full-scale review of trial court findings only where "clearly er= 
roneors" applies neither to straight conclusions of law nor to mixed conclusions 


of lew and fact. Chandler v. United States, 226 F. 2d 405, 405 (7 Cir.) 1955. 


"There a finding is a canposite of fact and lax 
it is not binding where the fectual finding is 
induced by an error of law, or where, although the 
factual finding is sound, the composite conclusion 
is based on an error of lew." : 


Moore, Federal Practice, 2d ed., 1964 cum. Supps,2647 


| 
Thus appellate courts review issues and conclusions of trial courts as to = 


negligence: 
Romero v. Garcia & Diaz, Inc., 286 F. 24 347(2 Cir)1961 
Gediman v. Anheuser-Busch, Inc.,299 site 537(5 Cir) 1962 


probable causes 
United States v. 1 1950 Buick Soden, * 21 F.2d 219 (3 CX 


"00d cause" for firing 1959 
Kippen v. Automatic Typowt terco., 324 F.2d 742 9 Cir) 
1963 
findings based on erroneous application of Burden of Proofs 


Miastercrafters C & R Co. v. Vacheron & Constantin LeC.W, 


221 F. 2d 464 (2 Cir) 1955 
In the last-cited case, an issue of unfair canpetition was involved on Which the 
question of specific intent on the part of the party testifying became relevant. 
The trial court heard the case and decided this issue without any bpectal recogni- 
tion of this important legal background of the matter. The appellate court reversed. 
(So here, where the trial judge was more ahsorees with the strictly caumercial, non- 
transportation, aspects of the Sccneuatlen, the carrier's burden ot proof as a matte 
of transportation Jaw and policy was inadequately applied, and this court should re- 


view this and so find.) 


The making of inferences by trial courts from undisputed basic findings of fact falls 


within the same principle, and both pemits and requires full review of such records> 


"...8 finding in the nature of an ultimste finding 
of fact is only 4 legal inference fran other facts 
and as such is subject to review free of the rés— 
training impact of the so-called trial court...” 


Ohlinger, Federal Precticu, Ve Ode ,204—205 
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Thus as to matters Rule 52(a) is not cemtrolling as to finality or non-reviewa= 
nility of inferences or conclusions as such. The appellate court is free to drew 
its. om. Kuhn v. Princess Ida of Thun & Taxis, 119 F. 24 707 (3 cir) 1941. 


Mayo v. Pioneer Bank & Trust Co.,297 F. 2d 392 (5 Cir) 1962 
(reasonable cause in connection with a bankruptcy matter) 


On the present facts, of course, there was no real dispute or controversey as to 
the fact that the shipment was in good condition at point and time of la ding, 

as to the fact: that the shipper loaded the shipment ani covered it with wat erproof 
paper, and that the shipment arrived at ‘destination damepa, ithout any specific 
explenation or description of the intermediate operating facts or other circum 
stances by the defendant. Thus any conclusion as to propriety of the shipper'’s 
loading ard as to the cause or causes of such damage to the shipnont”*had to be 


mere inference, and the cited principle applies. 


Finally, an appellate court reviewing a record and the trial and decision of a 


case by a lower court will reverse a finding regardless of other circumstances 
if it becomes convinced that a real mistake has been made, or that the essential 


result reached 1s against “the truth and the right of the cese." | 
d 8. GYPSUM CO., 333 U. S. 364, 594-395 (1948) 


UNITED STATES V. U. 
Sishoo v. Unitea states, 266 F. 2a 657 (5 Cir) 1959 


eee 


Sanders v. Leech,158 F. 24 486 (5 Cir) 1946. 


ef. 2 Barrom & Holtzoff, Federal Practice and Procedure, 1958 
(Wright Supplemen*) ,sec.1133 
Bearing in mind the defendant common carrier's heavy end strict Burden of Proof 


based squarely on the time-honored public policy of broad carrier liability as 
an insurer for property entrusted to its care (14 American Jurisprudence 2a,p.41, 
quoted in Appellant's xeply Brief herein, pp. 10-11) and its total failure to 
come forward here with evidence as to facts am circumstances necessarily within 
its own kmorledge and control with resulting entire reliance on mere inference, 


we submit that such a "real mistake” has been made here,and the record so shows, 

—*¥ To establish such defense in any demege-to-freight case (14 Am, Jur.2a Carriers, 
sec.552, quoted in Appellant's Brief, p.16) the lew requires showing that improper 
loa@ing wes the sole cause of demige: "The defense of improper loading by theship- 
per ...only when the defective unloading wes not only the proximate cause but the 
sole cause of the loss or damage sustained.” 14 American Jur.2¢ pp.62-65, 


TIT. TIS COURT'S ASSULPTION THAT THIS RECORD DOZS NOT CONTAIN SEOWING THAT 


TRAE DAMAGES WERE NOT CAUSED BY IMPROPER LOADING WAS IN ERROR, EVEN DISREGARD- 


ING DEFENDANP CARRIER'S FOSITIVE BURDEN OF PROOF. 


In order to prevail here, defendant B & © had to prove by acceptable evidences 

(a) that there was improper loading; (b) that such improper loading caused caused the 
damage in question; and (c) thet this was the ‘sole cause of such aanage «14 ime 
Juris. 2a, pp. 62-63, quoted supra, footnote p. 8 As we have shorn above, the 
pleintiff is under the lew entitled to full review of the evidence by this Court. 
We show below that the record es now castituted provides no legal basis for any 

of the three requisite findings stated above, Therefore, the conclusion cannot 

stard | 

The Sssenmst facts of this case are extremely simple: a shipper, Solvay Metal 
Sales, Ltd., directed that its shipment of steel sheets be sent trom vyoming,Pae 

to Louisville, Ky. by railroad, thet is by Lehigh Valley to Buffalo and B&O beyond. 
Shipper’s agent, Diamond Manufacturing Co. of Wyomingy loaded the shipment in full 
accordance with general industry standards (Jt. Appendix 10, 125; Reply Brief, ped)e 
Full details of the loading were presented by plaintiff of record; defendant rail- 
road presenteé no evidence whatever on this subject. the shipment arrived damaged, 
from wetness and rusting, and shifting of the:load, Shipper demands damages from 
this cause only; other factors such as contract price, reason for scasagioe reject=- 
fon of the shipment, and such considerations, have nothing to do mith the case, as 
these relate purely and simply to demages, which are not raised as ‘ee issue on appeal , 
Thus the basic situation is a shipment, loaded by experts, damage, ‘aod carrier denial | 
of any and all responsibility, although full responsiblity for denage is included 


in the rates and charges for such transportation, and it gave no explenation of the dsv, 


Analyzing the record as contained in-the Joint Appendix herein ators - 


5 out of the & witnesses abstracted were Plaintiff Solnay's 
S out of Plaintiff's 5 witnesses described loading in detail 
36 pages out of a total 87 pages of testimony covered. loading 


DEFENDANT OEFERED OR PRODUCED NO . TESTIMONY ON LOADING, Bur IT DID 


ba NEEHSED 
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In connection with the above, we implore the Court to review the following - 
JA 125: Diamond Manufacturingts (shipper's agent) explanation, Ex. 10; 


me loaded this car and used a gondola as you suggested, end the bindles 
yere covered with waterproof parer; same bei:; held in place by two by 
fours. Apparently this car in transit was humped atl intervals, and no 
doubt the bundles moved and upset the waterproof paprer. oer tee which 
was placed over the sheets...” 


The loading employees? Gitness Loftus JA 19, 20-30, 3535 Asst. Fork Lift 
Operator 
Witness Hislop JA 46, 46-49 Truck Operator(1ifto 
Witness Detrich JA 50, '5\.Zet seg. Retired Supervisor 
This testimony will show, out of the mouths of the qualified experts who did the job, 
that the loading was expert, conscientious and in accord with regular industry ways. 


PAGES 7 THROUGH 10 OF APPELIANT'S BRIEF ARE HEREBY INCORPORATED IN FULL ON THIS POINT. 
See especially JA pp. 20-30, 29-30, 33, 50 and 52, 125 (Ex.10}. 


In weighing and considering this canpletely undisputed evidence, this Court should 
| 


keep in mind the fact that defendant railroad offered no testimony whatever contra, 


In sum, there is no legal evidence (i.e, not consisting of an inference contrary to 
direct evidence = S24 C.J.S. pp. 87-88, 8335 = cf. Appellant's Reply Brief,pp.6-7), 
that plaintiff-appellant's shipment was improperiy/ one only overtheiming evidence 
that it was properly loaded, in full accord with industry standards.Reply Brief sPedte 


The Burden of Proof remains on defendant carrier,and this Court shoula rule according y 
fe ee 


CONCLUSION 

WHEREFORE, appellant prays that this petition for a Rehearing by the Court, or in 
the alternative for Rehearing en Banc, be granted, in the interest of justice and 
of sound principle, substantive and procedural,(Seca, 20(12), Interstate Commerce 
Act; Seco, 21, Bills of Lading Act, 49 U.S.C. 20(12), 101; mule s2(a), Fed R.C.Practe, 
28 U. S. C.} and that judgnent for the plaintiff be ordered asa 

Respectfully submitted, | 

Samuel W. Sarnshew, 


Armistead B. Rood , 
March Fgth, 1965 Attorneys for the Anpeliant 
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Attorney at Law 


Certificate of Service 


I hereby certify that I have this day duly served the foregoing petition 
for a Rehearing or in the alternative for Rehearing en Banc on Messrs. 
Steptoe & Johnson, Attorneys, SHoreham Building, Washington 5, D. C. by 
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March’ th , 1965 
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No. 18,730 


SOLWAY METAL SALES, LTD., Appellant 
ve 


THE BALTIMORE AND OHIO RAILROAD COMPANY, Appellee 


OPPOSITION TO PETITION FOR 
RELARLN SO 

As grounds for its opposition to appellant's "Petition 
a Rehearing, or in the alternative, for Rehearing en Banc," 
appellee shows the Court as follows: 

Appellant's petition shows no justification tor the 
extraordinary procedure of a rehearing. It does not pre- 
sent anything that was not already considered and rejected 
by the Court. The issue involved in this appeal --the suffic- 
dency of the District Court's sindings=- does not {avolve 
anything of significance to other cases. 

The record supports the District Court's findings 
that the subject shipment of steel was damaged as a result 
of eppeteny:® failure properly to prepare it for phipment. 
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Accordingly, this Court correctly found the District Court's 


findings were not clearly erroneous. The Court unanimously 
affirmed, per curiam, the judgment in favor of appellee raile 
road. : 

Appellant argues that appellee did not present any 
evidence to show how the goods were damaged, and therefore 
claims this Court wrongly upheld the District Court's 
findings. Appellant's premise is incorrect. There was an 
abundance of evidence presented by appellant itself support~ 
ing the finding that the damage was caused by the improper 
loading by appellant's agents. Moreover, the disinterested 
testimony of the consignee (who was not a party to this suit) 
unequivocally supported this finding. 

As the District Court found, the loading was carried 
out under appellant's exclusive control. Under the terms 
of the bill of lading, marked "Shipper's Load and Count", 
appellant as shipper assumed the risk of improper loading 
and bore the burden of proving the goods had been properly 
loaded. Bills of Lading Act, 39 Stat. 541, 49 U.S.C. 
section 101; Dwinnell v. Duluth 8.8, & A. Ry. Co., 242 Mich, 
357, 218 N.W. 649 (1928). There was evidence that the goods 
had not been properly loaded. There is therefore no 
justification for revonsidering this Court's decision affirm- 


ing the trial court's judgment in favor of the railroad. 


i 
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Appellee respectfully requests the Court to deny 
appellant's petition for rehearing or for rehearing en banc. 
Respectfully submitted, 
‘STEPTOE & JOHNSON | 


CERTIFICATE OF SERVICE 


I hereby certify that I have this _8th* day of April, i 


1965, mailed postpaid a copy of the foregoing Opposition to 
Petition for Rehearing or En Banc Rehearing to Armistead B. 
Rood, Esquire, 3520 - 35th Street, N. W., Washington 16, 

D. C., and Samuel W. Earnshaw, Esquire, 1001 Washington Build- 
ing, Washington 5, D. C., attorneys for appellant. 


